

















http://openscholarship.wustl.edu/law_lawreview/vol1954/iss2/1



TREATY MAKING POWER 121

ment. The effect of treaties and acts of Congress, when in conflict,

1s not settled by the Constitution. But the question is not involved

in any doubt as to its proper solution. A treaty may supersede a

prior act of Congress, P!l and an act of Congress may supersede a

prior treaty.b- *

Do you imagine for a moment that, if this government should enter
into a treaty or series of treaties changing the basis of representation
in Congress or abolishing the writ of habeas corpus, or the right to
compensation upon the exercise of eminent domain, or limiting relig-
ious liberty or freedom of speech or of the press, the Supreme Court
would uphold the treaties against the guaranties of the Constitution?
To ask such a question is to answer it.

In the second place, in so far as they constitute domestic law,
treaties are subject to Congressional action at any time; and, if the
President and Secretary of State and two thirds of the Senate should
foist upon the people a treaty which infringed their liberties, a propo-
sition so remote as to be unthinkable, the Congress could nullify it at
any time in so far as it constitutes domestic law by passing a statute
to that effect. Of course it would require a two-thirds vote of Congress
to override a presidential veto if the President should veto the act;
but it is as absurd to assume that two thirds of Congress would not
support constitutional rights as it is to assume that two thirds of the
Senate would be willing to override them. The decisions leave no doubt
that in so far as domestic law is concerned a subsequent act of Con-
gress takes precedence over the provisions of a prior treaty. In the
Head Money Cases,** the Supreme Court said:

But a treaty may also contain provisions which confer certain

rights upon the citizens or subjects of one of the nations residing

in the territorial limits of the other, which partake of the nature
of municipal law, and which are capable of enforcement as be-
tween private parties in the courts of the country. An illustration
of this character is found in treaties, which regulate the mutual
rights of citizens and subjects of the contracting nations in regard
to rights of property by descent or inheritance, when the indi-
viduals concerned are aliens. The Constitution of the United

States places such provisions as these in the same category as

other laws of Congress by its declaration that “this Constitution

and the laws made in pursuance thereof, and all treaties made or
which shall be made under authority of the United States, shall
be the supreme law of the land.” A treaty, then, is a law of the

land as an act of Congress is, whenever its provisions preseribe a

rule by which the rights of the private citizen or subject may be

determined. And when such rights are of a nature to be enforced

11, Court footnote: “Foster & Elam v. Neilson, 2 Peters, 314.”

12, Court footnote: “Taylor v. Morton, 2 Curtis, 454; The Clinton Bridge,
1 Walworth, 155.”

13, The Cherokee Tobacco, 11 Wall. 616, 620, 621 (U.S. 1870).

14. 112 U.S, 580 (1884).

Washington University Open Scholarship



122 WASHINGTON UNIVERSITY LAW QUARTERLY

in a court of justice, that court resorts to the treaty for a rule of
decision for the case before it as it would to a statute.

But even in this aspect of the case there is nothing in this law
which. makes it irrepealable or unchangeable. The Constitution
gives it no superiority over an act of Congress in this respect,
which may be repealed or modified by an act of a later date. Nor
is there anything in ifs essential character, or in the branches of
the government by which the treaty is made, which gives it this
superior sanctity.

In short, we are of opinion that, so far as a treaty made by the
United States with any foreign nation can become the subject of
judicial cognizance in the courts of this country, it is subject to
such acts as Congress may pass for its enforcement, modification,
or repeal.’

And in the Chinese Exclusion Case,*® the Supreme Court said:
The treaties were of no greater legal obligation than the act of
Congress. By the Constitution, laws made in pursuance thereof
and treaties made under the authority of the United States are
both declared to be the supreme law of the land, and no para-
mount authority is given to one over the other. A treaty, it is
true, is in its nature a contract between nations and is often
merely promissory in its character, requiring legislation to carry
its stipulations into effect. Such legislation will be open to future
repeal or amendment. If the treaty operates by its own force, and
velates to a subject within the power of Congress, it can be
deemed in that particular only the equivalent of a legislative act,
to be repealed or modified at the pleasure of Congress. In either
case the last expression of the sovereign will must control.*
Treaties, however, are not the only means of dealing with foreign
nations. As the President as chief executive of the country goes about
the handling of the nation’s affairs, he necessarily comes in contact
with other nations. Treaties require time for the making and are
generally negotiated to provide a modus vivendi over a considerable
period of time. Situations are constantly arising, however, calling for
immediate cooperation with foreign nations with respect to some
matter for which treaties have not provided and these are handled by
executive agreements. By far the greater number of these agreements
are authorized in advance by acts of Congress, as in the case of agree-
ments made pursuant to the reciprocal tariff acts. Others are made
subject to subsequent approval by Congress. Some are made by the
President under the powers conferred upon him as Commander in
Chief of the Army and Navy, or under his power to see that the laws
are faithfully executed or his power to receive ambassadors or other
public ministers. All are in a very real sense subject to control by
Congress since the money to carry out such agreements must come
15. Id. at; 598, 599.

16. 130 U.S. 581 (1889).
17. Id. at 600.
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from appropriations made by Congress and certainly, as held by our
court in the case of United States v. Capps,® they are void if they con-
flict with the Constitution or with laws passed by Congress in the
exercise of its constitutional powers.

The executive agreements made by the President in the exercise of
the powers inherent in his office ag chief executive are of tremendous
importance; and it seems perfectly clear that Congress may not be
allowed to Interfere with them without destroying the power which
the chief executive of the nation must have to wage war or make peace
successfully. It was an executive agreement that declared the armis-
tice at the end of the Spanish American War. It was through executive
agreements that we cooperated with our allies in the war of the Boxer
Rebellion in China, in the first and second World Wars and in the war
in Korea. It was by executive agreements that the first and second
World Wars were ended, the armistice negotiations set up in Korea,
conguered territory governed, war criminals tried, the Berlin airlift
put in operation. Powers of this sort must be exercised by the Presi-
dent as Commander in Chief. To subject them to control by Congress
would be to sacrifice the unity, the celerity and the resolution which
are essential to their effective exercise.

In recent months proposals have been made to amend the Constitu-
tion so as to limit the treatv making power and the power of the
President to enter into executive agreements. The reasons advanced
are fears that the constitutional liberties of our people may be sur-
rendered through treaties and that the nation may be committed to
unwise undertakings through executive agreements. I find nothing
in the history of the country which justifies the fears; and an examina-
tion of the proposals advanced shows that they would radically alter
our constitutional strueture, would weaken the executive and would
so hamper the handling of our foreign affairs as to render it prac-
tically impossible for us to exercige that leadership of the free world
which we must exercise if our own liberties and the liberties of other
free peoples are to be preserved. I shall not deal with all the pro-
posals which have been advanced but merely with those which have
become identified as the Bricker proposals, i.e., S. J. Res. 130 of the
82nd Congress,™ S. J. Res. 1 as introduced in the 83rd Congress* and
the same resolution as reported with amendments by the Senate Com-
mittee on the Judiciary.?

All of the resolutions referved to contained a clause providing for

18, 204 F.2d 655 (4th Cir. 1953).

19, 8. .J. Res, 130, 82nd Cong., 2nd Sess., 98 ConNe. REC. 5223 (1952).

20, 8. J. Res. 1, 83rd Cong., 1st Sess., 99 CoNe. REC. 160 (1953).
(5‘.’;1). Spx. REp. No. 412, 83rd Cong., 1st Sess., 99 Cone. Rec. 6989 (June 18
19533,
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the supremacy of the Constitution. This clause as contained in the

resolution reported by the Senate Judiciary Committee is as follows:
A provision of a treaty which conflicts with this Constitution
shall not be of any foree or effect.?*

"This provision is merely declaratory of existing law as I have here-
tofore shown. The only objection to it is that, if interpreted in ac-
cordance with existing decisions, it is absolutely unnecessary. A sol-
emn instrument like the Constitution ought not be amended to put at
rest the groundless fears of the timid or uninformed. The only danger
1 see in it, is that the courts might interpret it as intended to limit the
treaty making power by the Tenth Amendment so as to forbid the
making of treaties with respect to matters which, in the absence of
treaties, would be within the jurisdiction of the several states, a
matter which I shall discuss hereafter in connection with the “which”
clause. I regard this danger, however, as remote. The only real ob-
jection is that it is ridiculous to amend the Constitution for the pur-
pose of saying what the courts have already said that it means to
satisfy the fears of those who are afraid they might decide differently
in the future. If you can’t trust the President, the Senate, the Con-
gress or the courts, who, in Heaven’s name, can you trust?

S. J. Res. 130 and S. J. Res. 1 contained a provision outlawing inter-
national agreements which has been dropped from the resolution re-
ported by the Senate Judiciary Committee. As contained in S. J, Res,
1, that provision was as follows:

No treaty shall authorize or permit any foreign power or any

international organization to supervise, control, or adjudicate

rights of citizens of the United States within the United States
enumerated in this Constitution or any other matter essentially
within the domestic jurisdiction of the United States.®

This provision would outlaw the control by an international organi-
zation of the production of atomic energy as proposed by the Baruch
plan. It would preclude agreements with our allies giving them control
over their troops quartered in our territories. It would impair our
power to make agreements with allies for the unification and direction
of armed forces, since the control of our armed forces is essentially a
matter within our jurisdiction. It would eliminate agreements for
arbitration or juridical settlement of controversies of an international
character to which our nationals are parties. If we are o establish
a world order based on law, as distinguished from selfishness and
foree, arbitration and juridical process must have wider and wider
acceptance. This amendment would have outlawed such simple arbi-
trations as that under which citizens of this counfry recovered an

22. Id. § 1.
28. 8. J. REs. 1, supra note 20, § 1.
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award in the “Black Tom” litigation.** It would outlaw the agree-
ments for juridical settlement contained in the Convention on Inter-
national Civil Aviation. For this country to refuse to permit arbitra-
tion or the juridical settlement by an international tribunal of a dis-
pute over which it has jurisdiction, is not essentially different from an
attempt by one of the states of the union to preclude adjudication in a
federal court of a dispute of which its state courts would have juris-
diction. Such narrow parochialism would be unworthy of this great
country, and would definitely preclude it, in my opinion, from achiev-
ing successful world leadership. This provision has fortunately been
dropped from consideration. The fact that it was ever proposed shows
the confusion of thought that has attended efforts to amend the treaty
making power.

S. J. Res, 130 and S. J. Res. 1 contained provisions which would
outlaw self-executing treaties, l.c., treaties which become effective
upon ratification by the Senate without further action by Congress.
The resolution as reported by the Senate Judiciary Committee went
further and added the “which” clause that would require legislation
by the states to give validity to such a treaty as was considered in
Missaur{ v, Holland, i.e., a treaty dealing with matters which in the
absence of the treaty would be subject to the control of the states such
as the right to own and inherit property, to carry on business, etc.
There can be no question in the mind of any informed lawyer that this
1s what the proposed provision means. It is as follows:

A treaty shall become effective as internal law in the Unifed

States only through legislation which would be valid in the ab-

sence of treaty.*

Even without the “which” clause, this provision of the Bricker
Amendment is most objectionable. It would give us the most cumber-
some treaty making procedure in the world. It would mean that every
treaty which would have effect as internal law, and most treaties con-
tain provisions which would have such effect, after being negotiated
by the President and Secretary of State and ratified by two thirds of
the Senate, would have to be passed as laws by both houses of Congress
and signed again by the President. It is worth noting that at the last
session of Congress, twenty-three treaties were ratified, twelve of
which would have been unconstitutional if the Bricker Amendment
had been in effect. On eight of these treaties the vote was 86 for and 1
against. Of course, the legislative branch of the government should
have a voice in the making of treaties. It is given this voice, however,

24. Lehigh Valley R.R. v. Germanv, Mixep CraAiMs CoOMMISSION—UNITED
STATES AND GERMANY, Decisions and Opinions 967 (1933), 25 Am. J. INT, LAW
147 (1931). See also, 27 AM. J. INT. Law 345 (1933) ; HupsoN, CASES ON INTER-
NATIONAY. LAW 1155 (2d ed. 1936).

25, SEN. Rep. No. 412, supra note 21, ¥ 2, amending S, J. RES. 1, supra note

20,083,

Washington University Open Scholarship



126 WASHINGTON UNIVERSITY LAW QUARTERLY

in the provision requiring ratification by two thirds of the Senators.
A provision requiring ratification by both houses of Congress was
defeated in the Constitutional Convention by a vote of 8 to 1. Alex-
ander Hamilton, in The Federalist, No. 75,% points out the unwisdom
of bringing the lower house of Congress into the treaty making pro-
cess; and the reasons which he gives are just as valid today as when
he wrote that article. I see no reason to hamper the exercise of the
treaty making power in this way when no dangers have resulted un-
der the present constitutional system. We are told that other nations
require approval of treaties by their legislative bodies; but the answer
is that they do not require double approval. We have been getting
along safely for more than a century and a half under a system that
requires approval by two thirds of the Senate instead of the approval
of the majority of both houses required by some other countries, If
our safeguard is sufficient, there is no reason to encumber the treaty
making power by requiring theirs in addition to ours.

The “which” clause would take us back to the evils which existed
under the Confederation and which the Constitution was intended to
remedy. Treaties would become effective as to matters otherwise
within the jurisdiction of the states only through legislation which
would be valid in the absence of treaty, which means action by state
legislatures. In a memorandum attached to the testimony of the
Secretary of State before the Senate Judiciary Committee the follow-
ing statement was made with respect to such treaties:

There are a large number of treaty provisions, many of which
were concluded in the early days of this Government, which pre-
vail over inconsistent State laws on subjects where, in the absence
of treaty provisions, the authority of the Congress to legislate was
considered nonexistent, or at least questionable.

The number of subjects to which those provisions relate is rela-
tively small, but each of them is important. The necessity for
treaties on most of the subjects mentioned has long been recog-
nized as an important factor in the development and maintenance
of friendly relations with foreign nations,

While not to be considered as all-inclusive, the following is a
representative list of such subjects covered in treaties concluded
by the United States:

Real and personal property rights of aliens, especially in con-
nection with the right to inherit and dispose of property and the
proceeds thereof.

Regulation of fisheries of international concern.

Regulation of migratory birds and other wildlife of interna-
tional eoncern.

National treatment of aliens as to taxation.

Exemption of consular officers of other nations from taxation.

Rights of consular officers in the settlement of estates.

26. THE FEDERALIST No. 75 at 159, 160 (J. C. Hamilton ed. 1888),
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Rights of aliens to engage in trade and related activities, manu-
facturing, and professional activities.

Control of production and destruction of opium.

Section 3 of the Bricker Amendment, as revised by the Senate Judi-
ciary Committee, is a follows:

Congress shall have power to regulate all executive and other

agreements with any foreign power or international organization.

All such agreements shall be subject to the limitations imposed on

treaties by this article.””

The effect of this provision is twofold. Since it puts it within the
power of Congress to forbid by general statute the making of agree-
ments which it has not authorized in advance, the most important part
of the executive power of the President is placed absolutely within the
control of Congress. Executive agreements made by the President as
Commander in Chief of the Army and Navy, executive agreements
made in execution of the power to see that the laws are faithfully
executed, executive agreements made in connection with receiving
ambassadors and other public ministers, would all be subject to con-
gressional control ; and the unity, energy and resolution resulting from
vesting control of foreign affairs in the head of the nation would be
at an end. But this is not all. Executive agreements are by the amend-
ment made subject to the limitations prescribed for treaties, i.e., they
would be effective as internal law only through legislation that would
be valid in the absence of treaty. In other words, any executive agree-
ment, even one made by the President in time of war as Commander
in Chief of the Army with respect to cooperation with allies, control
of conquered territory, the handling of prisoners of war or the signing
of an armistice, would be subject to regulation by Congress. If it was
to have effect as domestic law it would have to be ratified by legisla-
tion. I it related to matters within the jurisdiction of the states, such
as the exemption of foreign troops from state laws, it would have
to be ratified by state legislatures. Surely the President in the ex-
ercise of vital governmental power ought not be hampered and ham-
strung by any such provision as this. In time of emergency and na-
tional danger the President must act promptly. He must not be held
back by fear that what he is doing may be violative of congressional
regulations or may not be approved by Congress when the emergency
has passed. President Jefferson’s purchase of Louisiana, President
Roosevelt’s swapping of old warships for needed land bases, the in-
auguration of the Berlin Air Lift—these are dramatic instances which
we all remember of great national advantage which has resulted from
the President’s power to act promptly in an emergency. It would be
supreme folly to destroy or hamstring that power.

It is argued that mistakes may be made by the President in the

27, Sce nate 25 K1 PYE.
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exercise of the power. Of course that is so. Mistakes have been made
by Presidents, mistakes have been made by Congress and mistakes
have been made by the courts; but no mistake that has been made by
any of them is as great as would be the mistake of depriving the Presi-
dent of the power to act promptly for the protection of the country
in periods of national danger and emergency when prompt action by
a President conscious of his responsibility may mean the difference
between national safety and disaster. Proponents of the amendment
refer to agreements made at Yalta and Potsdam. I haven’t the time
to discuss the wisdom or unwisdom of those agreements, made at a
time when we were engaged in a life and death struggle, and when
there was danger that Russia, who had been fighting as our ally, might
leave us and side with Japan; but surely it would not be wise to take
from the President the power to enter into executive agreements with
allies when we are in the midst of war and the future of the country
depends upon how we get along with our allies. It is well to remember
here the aphorism attributed to Napoleon, “Wars have been won by
good generals; wars have been won by bad generals; but no war ever
yvet was won by a debating society.” I do not mean that Congress is
a debating society. I do mean that all numerous bodies, composed of
representatives of different sections and divergent interests, lack the
unity and centralized responsibility necessary for carrying on a war
or acting with the dispatch necessary for the meeting of national
emergencies. It was for this reason that the framers of the Constitu-
tion centered all executive power in a single man.

I have not the time to discuss in detail the various amendments
which have been offered in the course of the Senate debate. The one
requiring a roll eall vote on the adoption of treaties is harmless; but
there seems no reason to amend the Constitution to take care of a
matter that could be handled by a Senate rule. The amendment to the
effect that “. . . no treaty made after the establishment of the Con-
stitution shall be the supreme law of the land unless entered into
pursuant to the Constitution,” seems to me to be merely declaratory
of existing law and unwise for that reason, as it might introduce con-
fusion into a realm of the law that now seems well settled. An amend-
ment to the effect that executory agreements should not be given effect
as internal law until supported by an act of Congress might have the
effect in a national emergeney of dangerously limiting the powers of
the President as Commander in Chief of the Army and Navy. The
experience of General Washington and President Lincoln with con-
gressional interference with the conduct of war is sufficient proof of
the wisdom of leaving the President’s power as Commander in Chief
absolutely unfettered.

Let me say again, in conclusion, that in my judgment no tampering

http://openscholarship.wustl.edu/law_lawreview/vol1954/iss2/1
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with the treaty making power under the Constitution or with the
power of the executive to handle our foreign affairs is needed for the
preservation of constitutional rights or for any other purpose. It
will impair the efficiency of the government at a point where its ef-
ticieney is most needed at this time in our contest with communism,
that is, in the handling of foreign affairs and the leadership of the
free nations. This would be a calamity beyond the power of language
to descyibe. It is true in the life of nations as it is in the life of the
iungle that only the fit survive, and, if democraey is to survive in the
waorld contest with communism, democracy must be efficient. We can-
not afford to sacrifice that efficiency anywhere, least of all in the realm
of our capacity to make war effectively and cooperate with foreign
nations in preserving world peace.

\We must not forget that in our lifetime the character of the world
in which we are living has completely changed. Improvements in tran-
sportation and communication have made it into one great community.
Any part of it can be reached from any other part in a few hours’
time, Communication is a matter of seconds. A war starting any-
where can involve the entire world community. There is no longer any
safety in isolation. The only hope of safety lies in cooperation with
other nations and, if we are to avoid a super government, this coopera-
tion must be exercised through treaties and executive agreements.
Furthermore it is our ecountry which must take the lead in this co-
aperation. The civilization of Europe was almost wiped out as a result
of the last World War and the free countries of Europe in their at-
tempt to re-establish their civilization look to us for leadership and as-
sistance. All over the world economic and sociological change is under
way and the underprivileged peoples everywhere are looking either to
us or to Russia for guidance. There has been a greater shift of world
powey in the last few years than has occurred since the fall of Rome,
and out of the chaos arises the sinister figure of Soviet Russia plotting
and planning world domination and plunder. If human freedom is to
be preserved, our country must form an effective alliance of the free
nations; and it is idle to talk of her doing this if the government is
to be shackled in handling foreign affairs through amendments of the
Congtitution which would render more difficult the making of treaties
and would hamper the executive in dealing with the allies that we
must have in opposing Russian aggression.

Those who advocate the amendments are afraid of the world forces
whirling around us; but it should be clear to all thinking men that
we must dirvect these forces or be wrecked by them. There is no safety
in retreat into isolationism. We tried that at the time of the first and
second World Wars, at the time when we refused to join the League
of Nations and the World Court, at the time when we passed the Neu-
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trality Acts. It did not work then and it will not work now. Because
we can be destroyed by world forces, we must grapple with them and
we must do this when it can be done effectively. So far we have been
going ahead manfully with that task. That is the meaning of Dumbar-
ton Oaks and San Francisco, of our adhering to the International
Court of Justice and setting up the International Military Tribunal
at Niirnberg. It is the explanation of the great foreign policy which
President Eisenhower has so eloquently championed before our people
and before the nations of the world.

Some of the advocates of the amendments say that they are afraid
that under our Constitution we may join in setting up a super govern-
ment for the world. The truth is that it is only through cooperative
effort on the part of the free nations, which involves the use of the
treaty making power as we are exercising it, that the setting up of
a super government can be avoided. It is unthinkable that the chaotic
conditions now existing in world affairs should long continue. Some-
how or other, unity and order in human affairs must be attained,
either on the basis of reason as we are seeking to attain it, or on the
basis of force, as Russia is seeking to attain it. If Russia is stopped,
it is we who must stop her; and we cannot do this by ourselves., We
can do it only through organizing an alliance of the free nations, and
we cannot organize or maintain such an alliance if we shackle the
executive head of the country in the handling of foreign affairs, God
forbid we should make that mistake.

May I close by saying that in my thinking the real issue in this pro-
posal to amend the treaty making power is whether we propose to
take counsel of foolish fears and retreat into isolationism or whether
we propose to accept courageously the leadership of the nations of the
free world which has devolved upon us. Make no mistake about it, that
is the issue; and I do not see how we can decline the challenge of
that leadership. The blessed Savior has told us that “For unto whom-
soever much is given, of him shall be much required. . . .”?* We have
come out of the greatest war of history with our strength unimpaired
and with wealth such as no other nation has ever possessed. Think you
they were given us for our own selfish use and enjoyment? It were
shameful to think so. They were given us in the providence of Al-
mighty God that we might lead the other free nations of the world in
preserving God’s greatest gift to man, the gift of human freedom. Let
us do nothing which will impair our ability to exercise that leadership.

The arguments of those who favor the amendments are grounded
in fear; but the foundations of this Republic have been based not upon
fear but upon faith and courage. Under the present provisions of our

28. LUKE 12: 48 (King James ed.).
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Constitution we have grown to greafness. Now that we are great,
there is no reason to think that we can no longer trust in them. The
President and the Senate have not betrayed us in dealing with foreign
nations in the past. There is no reason to think that they will betray
us in the future.
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