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WASHINGTON UNIVERSITY

LAW QUARTERLY
Volume 1969 Spring, 1969 Number 2

ARTICLES 7 AND 9 OF THE UNIFORM
COMMERCIAL CODE-SECURITY INTERESTS
IN THE WAREHOUSEMAN'S OWN RECEIPTS

COVERING FUNGIBLES

C. PERRY BASCOM*

Among the vast introductory commentary on Article 7 of the
Uniform Commercial Code,' there is little specific attention devoted
to either warehouse receipts'2 or the interrelationship of Article 7 with

* Member of the lissouri Bar. The author acknowledges the pedagogical efforts of Professors
Robert Braucher of the Harvard Law School and Douglas G. Boshkoff of the Indiana University
School of Law, the latter having been a Teaching Fellow at the Harvard Law School during the
author's attendance. The accuracies herein are attributable to their tutelage, the inaccuracies
are the author"s oin.

I R BRAUCHER. DOCLXIENTS OF TITLE (ALl handbook ed. 1958) [hereinafter cited as

BRAUCHER~] Boshkoff, Documents of Title: A Comparison of the Uniform Commercial Code
and Other Uniform 4cts, with Emphasis on Michigan Law, 59 MICH. L. REv. 711 (1961);
Braucher, 4rticle 7 of the Uniform Commercial Code, Documents of Title, 102 U. PA. L. REv.
831 (1964); Danielson, The Illinois Uniform Commercial Code: Article 7-Documents of Title,
50 [1 BAR J 766 (1962); Goldston & McKenzie, Documents of Title-Article 7 of the

t niform Commercial Code, 23 OHIo ST. L.J. 280 (1962), Patton, Warehouse Receipts, Bills of
Lading and Other Documents oj Title: A Comparison of Texas Law and Article 7 of the

niforni Commercial Code, 31 TEXAs L. REV. 167 (1952); Rund, Warehouse Receipts, Bills of
Lading and Other Documents of Title, 16 ARK. L. REv. 81 (1961); Stroh, Article 7 of the
I niform (onmiercial Code: Documents oj Title, 30 Mo. L. REV. 300 (1965); Trousdale, The
I ni/orn? (omniercial ('ode: Article 7- Warehouse Receipts and Bills of Lading, 50 MINN. L.
REN 463 (1966).

2 An exception is Boshkoff, The Irregular Issuance of Warehouse Receipts and Article Seven
ol the t niqorm Commercial Code, 65 MICH L. REv. 1361 (1967). Those cases that have been
decided are collected in an annotation on the construction and effect of Uniform Commercial
(ode Article 7 in 21 A.L.R. 3d 1339 (1968).
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106 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1969: 105

Article 9. One specific transaction which involves both of the above
topics is the lending of money by banks to warehousemen on the
security of warehouse receipts. Thig transaction has not been the
subject of appreciable commentary despite the early codification of
rules by the Uniform Warehouse Receipts Act.4

A warehouseman who is also a dealer in the fungibles he stores, like
any other businessman, may need to borrow money. Like any other
businessman, he has a readily available source of collateral in his
stock in trade. The warehouseman approaches the banker who agrees
to lend him money on the security of his inventory. The banker,
realizing that a pledge by delivery of the warehouseman's grain is
impractical, agrees to accept the warehouseman's own receipts and to
hold these documents of title as collateral.

The agreed-upon payment terms usually provide for the release of
the collateral by the bank to the warehouseman so that he can sell the
grain and use the proceeds to repay the bank in liquidation of the
debt. From the banker's point of view, a safe and profitable loan has
been consummated. From the warehouseman's vantage, a workable
solution to his capital needs has been effected. Lawyers, by nature or
necessity, are captious and pessimistic. So for the lawyer who must
advise the banker beyond the "principle" agreement, the banker and
the warehouseman have, by this simple transaction, created an
intractible maze.

After preliminary research on documents of title, security interests,
warehouses and warehousemen, priorities, bankruptcy, administrative
law and statutory construction, the lawyer must isolate the following
questions to be answered before he can give the banker practical
advice about handling the details of the proposed transaction:

1. Can a warehouseman make a valid pledge of his own
warehouse receipt for fungible goods contained in his warehouse?

2. Does the Uniform Commercial Code wholly circumscribe the
relations of the parties to the transaction or are there state and federal
laws with substantive bearing?

3. If there is a default in the loan and it results in insufficient
goods in the warehouse to cover all receipts outstanding in the hands

3. An exception is BRAUCHER, parts of which are concerned with this topic.
4. The Uniform Warehouse Receipts Act [hereinafter cited as U.W.R.A.] was recommended

in 1906 and eventually enacted in all jurisdictions. See S. VILLISTON, SALES § 406a (rev. ed.
1948) [hereinifter cited as WILLISTON].

https://openscholarship.wustl.edu/law_lawreview/vol1969/iss2/1



WAREHOUSEMAN'S RECEIPTS

of depositors, holders and other lenders, who will share in remaining
goods and in what proportion?

4. Is it necessary to verify the authority of the agent or
employee who signs the warehouse receipts which are to be pledged?

5. How does the bank perfect its security interest in the receipts
and goods?

6. What can be done by the bank to insure its preferred position
as a creditor in both the collateral when released to the warehouseman
for sale or shipment and the proceeds from the sale of that collateral?

The first four questions, dealt with in Part I, involve close
consideration of Article 7 of the Code and are ancillary to, but
inseparable from, the last two questions. Those two questions involve
the problem of maintaining and enforcing the bank's security interest
and will necessitate a shift in the frame of reference to Article 9 of the
Code. Perfecting a security interest and establishing a system of
control so that the banker is always assured of his position involve
considerations not necessarily peculiar to warehouse receipts. Part II
of this article consequently contains a discussion of secured
transactions broader in scope than the pledge of specific documents.

I. THE LEGAL FRAMEWORK

A. Issuance and Pledge by the Warehouseman of Receipts for
Goods He Owns

At common law, it was questionable whether a valid security
interest or chattel mortgage attached to the pledge by a
warehouseman of a receipt for his own property. Validity centered
upon the question of whether a true pledge is created by delivery of
the receipt while the underlying goods remain in the possession of the
pledgor. Jurisdictions upholding such a pledge did so on the basis that
although the pledgor had the physical custody of the pledged goods,
he held them not in his individual capacity, but as a warehouseman.-
So viewed, the delivery of the document of title is sufficient delivery of
the goods to effect a pledge. On the other hand, jurisdictions denying

5. .Sev. eg. Alabama State Bank v. Barnes, 82 Ala. 607, 2 So. 349 (1886); Cowley Nat'l
Bank v Rawlings-Dobbs Elevator Co., 96 Kan. 461, 152 P. 647 (1915); Merchant's and Mfr's.
Bank of Detroit v. Hibbard, 28 Mich. 118, 11 N.W. 834 (1882); In re St. Paul K. & C. Grain
Co.. 89 Minn 98, 94 N.W. 218 (1903); First Nat'l Bank v. Lincoln Grain Co., 116 Neb. 809,
219 N V 192 11928), Hart & Parr Co. v. Robb-Lawrence Co., 17 N.D. 257, 115 N.W. 846
(1908). VWoldson %. Davenport Mill & Elevator Co., 169 Wash. 298, 13 P.2d 468 (1932).

Vol. 1969: 1051
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108 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1969: 105

the validity of such a pledge did so on analogy to the rule that a
chattel mortgage is invalid unless there is either a change of
possession of the goods or a filing or recording of the mortgage.
Thus, continued dominion over the goods by the warehouseman
invalidates the attempted pledge.'

Under the Code and the Uniform Warehouse Receipts Act, a
warehouse receipt may be issued by any warehouseman.7 Since a
"warehouseman" is defined in the Code as a person engaged in the
business of storing goods for hire,8 it follows that a warehouseman
can issue valid receipts covering goods owned by him. Even ignoring
these express provisions, it is clear that both the Code"' and the
United States Warehouse Act" contemplate issuance of receipts for
goods which the warehouseman owns.'2 There are a few cases that
seem to reach a contrary result. Such cases, however, are
distinguishable either on the basis that the warehouseman was not
engaged in the business of storing goods for hire but was storing his
own goods under an invalid field warehouse arrangement or failed to
comply with disclosure requirements of state law. 3

Awareness of the technical requirements for the form and content
of warehouse receipts is important. Such requirements may be
imposed from three sources: the Code; other state laws; or federal
law (the United States Warehouse Act). Despite Code provisions
validating receipts which do not comply with requirements of form,
there is substantial danger that the holder of a non-complying receipt
may be frustrated by holders of other receipts or by the
warehouseman's bonding company by assertions that the document
held by the pledgee is not a warehouse receipt."

6. Franklin Nat'l Bank v. Whitehead, 149 Ind. 560, 49 N.E. 592 (1898); Sexton & Abbot v.
Graham, 53 Iowa 181, 4 N.W. 1090 (1880); Conrad v. Fisher, 37 Mo. App. 352 (Sup. Ct. 1889).
See also 56 AM. JUR. § 83 (1947); 93 C.J.S. §§ 19 (b), 28 (a)(4) (1956); WILLISTON § 407(a).

7. UNIFORM COMMERCIAL CODE § 7-201(1) (1962) [hereinafter cited as U.C.C.].
8. UCC § 7-202 (2)(h).
9. BRAUCHER at 9; 2 WILLISTON § 407(a).
10. U.C.C. § 7-202(2)(h).
II. 7 U.S.C. § 260 (1964). This is the stated position of the Indianapolis area office of the

warehouse service.
12. See Maryland Casualty Co. v. Washington Loan & Bank Co., 167 Ga. 354, 145 S.E. 761

(1928) (but this case expresses doubt as to what a pledgee might hold if the rights of innocent
third parties were involved).

13. Central Nat'l Bank of Matoon v. Fidelity & Deposit Co. of Maryland, 324 F.2d 830 (7th
Cir. 1963); In re United Wholesalers, Inc., 274 F.2d 316 (7th Cir. 1960); Interstate Banking and
Trust Co. v. Brown, 235 F. 32 (6th Cir.), cert. denied. 242 U.S. 632 (1916) (failure to comply with
state law); In re Pine Grove Canning Co., 226 F. Supp. 872 (W.D. La. 1963).

14. The problem and effect of irregularity in issuance is fully explored in Boshkofr, supra

https://openscholarship.wustl.edu/law_lawreview/vol1969/iss2/1



WAREHOUSEMAN'S RECEIPTS

Section 7-401(a) of the Code provides that the obligations imposed
by Article 7 on an issuer apply even though:

[tihe document may not comply with the requirements of this Article
or of any law or regulation regarding its issue, form or content; ....

However, this section does not seem to regulate rights between the
holder and third parties. For example, in Central National Bank of
Mattoon v. Fidelity & Deposit Company of Maryland,'5 a claim on a
warehouseman's bond was made by a creditor who had loaned money
to a licensed public grain warehouseman on the security of receipts
for goods owned by the warehouseman. The bond was conditioned on
the faithful performance of duties as an operator and the unreserved
compliance with the laws of the state. The bonding company moved
for judgment on the ground that the receipts were illegal on their face
as failing to comply with Illinois law which requires receipts for grain,
purportedly owned by warehousemen, to state that the grain belonged
to the warehouseman and was stored in a separate bin. The bond was
held not to cover the receipts in question as the receipts were illegal on
their faces.

Particularly in the Midwest, there are laws and regulations beyond
the Code regulating the warehouse business." There may even be
constitutional provisions. 7 Obviously, there is some chance of conflict
between Code requirements and these specialized rules. The Code
recognizes this, providing in section 7-103 that the Code is subject to
applicable regulatory statutes of the states and the United States.
Comment 2 to section 7-103 makes it clear that such regulatory laws
are not affected by the Code and remain paramount. In addition,
section 10-104(1) provides:

The Article on Documents of Title (Article 7) does not repeal or
modify any laws prescribing the form or contents of documents of title
or the services or facilities to be afforded by bailees, or otherwise
regulating bailees' businesses in respect not specifically dealt with
herein: but the fact that such laws are violated does not affect the

note 2, who points out that the claim that a paper is not a warehouse receipt may be based on (I)

legal defects in the character of the issuer (2) factual defects in the character of the issuer (e.g.,
that the issuer was not a warehouseman), (3) deiects in the receipt itself. lhis discussion is
limited to the third category of irregularity.
15 324 1 2d 830 (7th Cir. 1963).
16 'ec. eg, \RK STAT. ANN §§ 77-1201 to -1227 (1956); ILL. Riv. STAT. ch. 114, §§ 293-

326a (1967). IoAA CODE §§ 543.1-.38 (1966).
17 324 I- 2d 530 (7th Cir. 1963).

Vol. 1969:-.1051
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110 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1969: 105

status of a document of title which otherwise complies with the
definition of a document of title (Section 1-201).

The definition referred to is section 1-201(15) which defines document

of title to include a warehouse receipt ". . . which in the regular course
of business or financing is treated as adequately evidencing that the
person in possession of it is entitled to receive, hold and dispose of the
document and the goods it covers."

The effect of section 10-104(1) seems to "legalize" otherwise

nonconforming receipts, nonconformity thereupon being deemed "...
not [to] affect the status . . ." of the receipt. Does "status" mean
standing as a valid receipt among any interested parties or only as
between the issuer and the holder as specified in section 7-103? There is
no satisfactory answer to this question."

Insofar as state and federal regulatory laws may govern issuance
and form of warehouse receipts, and inasmuch as regularity of form
and issuance may well affect the rights of a holder, inquiry as to the
validity of receipts held by a pledgee cannot stop with the Code.,' One
example of the necessary examination of state law beyond the Code is
Illinois:

No warehouseman shall issue warehouse receipts to himself or co-
mingle grain owned by him with grain stored for others unless the
license issued to him by the Department so permits.'"

It is fairly certain, despite the Code, that this provision would be
given its literal effect and that a pledgee of a warehouseman not in
compliance with Illinois law would receive nothing. This may not be
unreasonable if all are presumed to know the law since the frustrated
pledgee had constructive knowledge of irregularity and should not be
deemed worthy of sharing the remains with other more innocent
parties.

18. Professor Boshkoff reaches a similar conclusion. See Boshkoff, supra note 2, at 1375-
1377. He believes the UCC did not change state law in this respect and that continued

coexistence of specialized state laws was contemplated.
19. Boshkoff, supra note 2; Boshkoff, Documents of Title: A Comparison of the Uniform

Commercial (ode and Other Uniforni Acts, with Emphasis on Michigan Law, 59 Micri. L.

REV. 711 (1961); Strohn, Article 7-Documents of Title, 30 Mo. L. REV. 300, 319 n. 109

(1965); Trousdale, The Unijbrm Commercial Code: Article 7- Warehouse Receipts and Bills of

Lading, 50 MINN. L. REV. 463 (1966).
20. ILL. ANN. STAT. ch. 114, § 214.3(1) (Smith-Hurd Supp. 1969).

https://openscholarship.wustl.edu/law_lawreview/vol1969/iss2/1







138 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1969: 105

This" section, however, is not all-inclusive but refers to other sections
of the Code which deal with specific types of collateral that create
unique problems. The category of documents, which includes
warehouse receipts, is one of the specific types of collateral for which
sections other than section 9-312 may determine priorities. The
necessity of reference to priority rules other than the general rules of
section 9-312 is largely due to some of the peculiar title transferring
qualities of documents. This recognition of "special" qualities is what
makes questions of priority in documents somewhat difficult.

The general priority rules of section 9-312(5) are simple enough and
provide this priority:

(a) in the order of filing if both are perfected by filing...
(b) in the order of perfection unless both are perfected by filing...

and, in the case of a filed security interest, whether it attached before
or after filing...

(c) in the order of attachment. . . so long as neither is perfected.

The additional concepts injected by these rules are perfection and
attachment. Perfection occurs when the secured party has taken
whatever steps are necessary to give himself an interest in the
collateral that cannot be defeated in insolvency proceedings." The
steps necessary will be determined by the Code provision applicable to
the type of collateral involved. Attachment of the security interest is
not necessarily coterminous with perfection and occurs under section 9-
204(1) when: (1) there is agreement that it attach; (2) value is given;
and (3) the debtor has rights in the collateral. To determine exactly
when this third requirement may be fulfilled is difficult when a sales
situation is involved and may necessitate reference to Article 2 for a
satisfactory resolution.6

The special inventory purchase money priority created by section 9-
312(3), in substance, is that the purchase money interest is always
prior if (1) it is perfected at the time the debtor receives possession of
the collateral and (2) if other secured parties known to the purchase
money man, or previously filed on the same types of inventory, have
received notification of the purchase money interest prior to the
debtor receiving possession of the collateral.

The sections outside section 9-312 which are relevant to priorities in

95. U.C.C. § 9-301, comment 1.
96. See Moye, Priorities of Inventory and Accounts Financers Under Article 9 of the Uniform

Commercial Code, 23 Bus. LAW. 1013, 1014-15 (1968).

https://openscholarship.wustl.edu/law_lawreview/vol1969/iss2/1



WAREHOUSEMAN'S RECEIPTS

documents and goods covered by documents are sections 9-304 and 9-
309. Section 9-304 states the basic methods for perfection on
documents and goods. It contains the rules of permissive filing,
perfection without filing and perfection without possession or filing
for twenty-one days. It is not a priority section and is useful in
determining when perfection occurs where the first-to-perfect rule is
operative. Section 9-309 creates vastly superior rights in negotiable
documents by providing that holders and persons taking by due
negotiation take priority over earlier security interests even if perfected.

Within this framework, several areas should be noted in which
confusion may develop. The first-to-file rule is simple to apply where
both interests are perfected by filing. Likewise, the first-to-perfect rule
is not particularly difficult where neither competing interest was
perfected by filing. However, when one interest is perfected by filing
and the other by a different means, e.g., possession, particularly if the
filing antedates the other means of perfection, determining priorities
may be confusingY The likelihood of this occuring is great in a
transaction involving financing grounded on documents as collateral.

The chances for conflict over priorities between secured parties are
proportional to the possible means of perfection and the various
possibilities for the time of attachment of security interests. Even the
bank that is cautious enough to file on goods, documents, proceeds
and accounts (such complete coverage is desirable unless there is
reason to accept less) and further holds negotiable documents as its
collateral. may find itself challenged by other secured parties: persons
claiming purchase money security interests, priority under negotiable
documents, priority in accounts and priority in proceeds based on
purchase money security interests in inventory and under negotiable
documents.

An analysis of how such conflicting claims may arise and a
discussion of their resolution is less appropriate than simple
recognition of their possible origins. Since the problem is covered
elsewhere,"" the following discussion is confined to questions of
priority which arise upon or subsequent to the release of documents or

97 See 2 Gi_%IOR § 34.5, at 911-15.
98 See 2 (iILMORE §§ 29.3, 29.4, 34.4, 34.5; Coogan & Gordon, The Ejject of the UniJorm

Commercial Code Upon Receivables Financing-Some Answers and Some Unresolved
Problems. 76 HKR' L. RE 1529, 1553 et seq. (1963); Henson, "Proceeds" Under the
Uniform (ommercial Code, 65 CoLL\1 L. REV. 232 (1965); Moye, supra note 96, and
authorities cited therein.

Vol. 1969: 105]
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140 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1969: 105

goods. It ignores third-party secured creditors who might, even before
release, have been able to claim a conflicting interest.

2. Release on Trust Receipt-Priorities Among Competing
Documents

a. The mechanics. The warehouseman may request the bank to
release warehouse receipts to him so that he can sell the goods, change
the place of storage or the like. The standard practice is to release
documents upon trust receipt delivered to the bank in place of the
document of title. As previously noted," perfection in the goods and
documents continues for twenty-one days after a secured party with a
perfected security interest makes goods or documents available to the
debtor for sale or exchange or related purposes, and for ten days in
any proceeds generated by the goods or documents. These are grace
periods and may be extended by appropriate filings.

During the twenty-one day period, the rights of the secured party in
the document or goods may be terminated by a bona fide purchaser
pursuant to sections 9-307(1) and 7-205. During the ten-day period,
rights in proceeds may be lost under section 9-306 if the proceeds
become unidentifiable.

There is question that without filing on goods, section 9-304 may
provide continued perfection of the bank's security interest in the
goods and if a third-party has previously filed on them, his interest
the bank is perfected as to both the documents and goods covered for
twenty-one days despite redelivery-if the bank has not filed on the
goods and if a third party has previously filed on them, his interest
might advance on the scale of priorities and attach to the goods upon
redelivery of the document to the debtor. This stems from the negative
inference implicit in section 9-304(2) providing:

During the period that goods are in the possession of the issuer of a
negotiable document therefor, a security interest in the goods is
perfected by perfecting a security interest in the document, and any
security interest in the goods otherwise perfected during such period is
subject thereto.

In other words, the only way to perfect in the case of negotiable
documents is by possession. By negative implication, the converse is
that if at a certain point in time there is no filing as to goods and the

99. See note 87 supra, and accompanying text.

https://openscholarship.wustl.edu/law_lawreview/vol1969/iss2/1



WAREHOUSEMAN'S RECEIPTS

document is not in possession, someone might perfect a security
interest in the goods. Likewise, if perfection on goods covered by a
non-negotiable document has been achieved without filing either by
issuance of the document in the name of the secured party or by
notification to the bailee of the secured party's interest, one might
argue for the same result. This should not be the result in any case
since section 9-304(5)(a) recognizes a continuing security interest
where documents are released. 100 If the security interest is continuing,
presumably there is nothing for the prior interest to claim. The
solution is to avoid any question by filing as to both goods and
documents and verifying that there is no prior filing.

b. The Philadelphia National Bank Case. There are no cases under
the sections of the Code dealing with the basic hypothetical case, but
the opinion of Carl W. Funk who arbitrated Philadelphia National
Bank, has been published in Funk, Trust Receipt v. Warehouse
Receipts- Which Prevails When They Cover the Same Goods?1 ' This
"decision" has been celebrated for its astute reasoning and may serve
as a guide in all situations involving priorities among document
holders.

Boody was financing Wool Company and filed on both documents
of title and wool in Wool Company's possession. Wool Company
delivered a trust receipt to Boody and obtained delivery of wool.
Wool Company then placed the wool in a public warehouse. Wool
Company had the warehouse issue a non-negotiable warehouse receipt
to Wagman as security for a loan. Neither Wagman nor the
warehouseman knew of Boody's earlier security interest in the goods.
Wool Company became insolvent and it was discovered that the wool
was covered both by Boody's trust receipt and Wagman's warehouse
receipt.

It was stipulated that both Boody and Wagman had perfected
security interests, Boody through filing on documents and goods and
holding a trust receipt and Wagman by virtue of a non-negotiable
warehouse receipt issued in its name. The arbitrator examined the
rules of prioity in section 9-312 and determined that since one of the
interests was not perfected by filing, section 9-312(5)(b), the "first to
perfect rule," was the starting point for determining priorities. Boody,

100 See 2 GILMORE § 26.7, at 698.
101. Funk, Trust Receipt v. Warehouse Receipts- Which Prevails When The)' Cover the

Same Goods, 19 Bus. LAw. 627 (1964).

Vol. 1969: 1051
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142 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1969: 105

the first-to-perfect, appeared to be the winner. The arbitrator pointed
out that if Wagman had a purchase money interest, it might have
prevailed under section 9-312(3). Additionally, if Wagman had been a
buyer in the ordinary course of business, it would have taken free of
Boody's security interest under section 9-307. However, Wagman was
not a buyer in the ordinary course of business since "buying" defined
by section 1-201(9) does not include a transfer as security.

Recognizing that this priority dispute involved competition between
documents, the arbitrator turned elsewhere to determine whether any
other provision would override Boody's apparent victory. It was noted
that section 9-312(l) made section 9-309 controlling on priorities of
security interests in documents. Section 9-309 thus was the deciding
factor for Boody:

Nothing in this Article limits the rights of a holder in due course of
a neogitable instrument. . . or a holder to whom a negotiable
document of title has been dul' negotiated. . . hnd such holders or
purchasers take priority over an earlier security interest even though
perfected. Filing under this Article does not constitute notice of the
security interest to such holders or purchasers.

Under this section, if Wagman had taken a negotiable warehouse
receipt and if the receipt has been duly negotiated according to section
7-501, Wagman could have prevailed over Boody who held a mere
trust receipt. This case illustrates that negotiable receipts should
always be taken as collateral.

In the Boody dispute, the arbitrator found that Article 7 was not
inconsistent with the result since particular attention was given to
section 7-503(1) which reads:

(1) A document of title confers no right in goods against a person
who before issuance of the document had a legal interest or perfected
security interest in them and who neither:

(a) delivered or entrusted them or any document of title covering
them to the bailor with actual or apparent authority to ship, store or
sell or with power to obtain delivery under this Article [(Section 7-
403) dealing with the obligation of the warehouseman to deliver]
or with power of disposition under this Act [(Sections 2-403 and 9-307)
dealing with power to pass title to a buyer in the ordinary course of
business] or other statute or rule of law; nor
(b) acquiesced in the procurement of the bailor or his nominee of
any document of title. (Bracketed material added.)

It was argued that since Boody did entrust documents and goods to

https://openscholarship.wustl.edu/law_lawreview/vol1969/iss2/1



WAREHOUSEMAN'S RECEIPTS

Wool County thus enabling it to create the conflict, the converse of
this language should cause Wagman's document of title to confer
paramount rights. The arbitrator found, however, that section 7-
503(l) did not compel that result and that the Code did not divest an
entrustor such as Boody of all its rights.

The implication to be drawn from [§7-503(1)] is that where
entrusting occurs (under circumstances where there is authority to ship,
store, sell, dipose of. obtain delivery or a document of title) and a
document is then issued, the holder of that document (here being
Wagman) acquires some rights. What they are must be found elsewhere
in the Code. The Comments show clearly that the draftsmen [of §7-
503(1)] were thinking primarily of the situation where a 'commercial
trustee' sold the goods to a buyer in the ordinary course of business or
procured a negotiable document of title which he negotiated to someone
else . . . There is nothing in the Comments to indicate that it was
intended to confer a similar paramount position on the holder of a non-
negotiable document, and the section therefore does not override the
priority granted to Boody by Article 9, nor is it inconsistent with
anything in that Article."'2

The arbitrator must have assumed that the bailment by Wool
Company was authorized or that Boody acquiesced in the
procurement by Wool Company of a document of title. Otherwise, the
document held by Wagman would have been the fruit of an
unauthorized bailment and would have under section 7-503(1), prima
facie, conferred no rights.1 03

The Boodv arbitrator submits that under the Uniform Warehouse
Receipts Act, a person to whom a receipt was transferred but not
negotiated acquired no better title to the goods than that possessed by
his transferor. And, furthermore, that the Uniform Act drew a
distinction similar to the Code's distinction between due negotiation,
or negotiable receipts, and the acceptance of non-negotiable receipts.
Although the Uniform Trust Receipts Act exposed an entrustor to

102. Id at 633 (parenthetical remarks supplied).
103 ( ompare BRkU CHER at 62-63. See also Dunagan v. Griffin, 151 S.W.2d 250 (Tex. Civ.

App. 1941 ). where cases of beer which had been entrusted to a carrier for transport were placed
in a warehouse and the negotiable receipt thereby procured pledged for a loan. The true owner
of the beer was able to assert paramount title to that of the pledgee, the court stating that the
carrier could no more pass title to the beer by way of the receipt than he could by way of sale of
the goods. Id at 254. However, even a non-negotiable document could defeat the rights of an
entruster it the trustee procuring the document had a power of disposition-if, for example, he
was a dealer in the goods, and sold the document instead of pledging it. See 2 GILNIORE § 25.4,
at 665-66
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loss if the trustee obtained and wrongfully negotiated a negotiable
document or sold the goods to buyers in the ordinary course of
trade,104 there was no protection for a pledgee, (by definition, not a
buyer in the ordinary course of business) or another taking a non-
negotiable document from the trustee. The arbitrator concluded:

If, as a matter of policy, the rule should now be changed to meet the
demands of commerce, and non-negotiable receipts issued in the name
of a bank and delivered to it should be given the same protection as
negotiable receipts similarly delivered, this must be done by amendment
to the Code.05

It appears that the arbitrator could have relied more upon section 7-
504. Had he referred to it, he would not have felt compelled to refer
to the law under the Uniform Trust Receipts Act. Section 7-504
provides:

(1) A transferee of a document whether negotiable or non-negotiable,
to whom the document has been delivered but not duly negotiated,
acquires the title and rights which his transferor had or had actual
authority to convey.1 6

Wagman, as a transferee of a non-negotiable document, obtains
only such rights as his transferor, Wool Company. Wool Company
had no actual authority to convey any interest. To the contrary,
transfer of any interest was presumably interdicted by Boody's trust
receipt. Comment 2 to section 7-504 recognizes that transfer of the
non-negotiable document contrasts with transfer of the goods
themselves as estoppel and agency principals will not, in the case of a
non-negotiable document, avail to give the transferor power to convey
greater rights than he actually has by using non-negotiable receipts. It
is unnecessary to rely on estoppel or agency in the case of one who
holds a negotiable receipt. He will prevail over anyone at any time.
There is nothing an inventory financer can do to defeat the right of
one taking by due negotiation from one who holds the inventory for
sale.107

c. Epilogue. The bank has priority over a subsequent pledgee of
goods (upon release of documents or goods) only where the

104. See Commercial Nat'l Bank of New Orleans v. Canal-Louisiana Bank & Trust Co., 239
U.S. 520 (1915), discussed in 2 GILMORE § 25.2, at 660-61.

105. Funk, note 101 supra, at 635.
106. U.C.C. § 7-504.
107. 2 GILIORE § 25.4, at 666.
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subsequent pledgee takes a non-negotiable receipt or where the bank is
the first to file. In other cases, as in the case of sale, the bank's right
depends upon its ability to trace proceeds as provided in section 9-
306.

Another reason for taking a negotiable receipt is that only under a
negotiable document can the bank terminate the rights of an unpaid
seller of the pledged goods.100  This, however, produces the
anomalous result of one without title, or with voidable title, little
better than a thief, being able to pass better title than he could by
virtue of having procured negotiable receipts under section 7-
503(i)(a). In this situation, because the holder of the legal interest
delivered the goods under circumstances that enabled the bailee to
obtain delivery, the bailee can cut off the seller's equities. The pledgee
gets not only his pledgor's title, but also that title the pledgor is able
to convey to a purchaser in good faith for value.

3. Priorities Where Competing Claimants Do Not Hold Documents

The Philadelphia National Bank case will dispose of any contest
between competing secured parties who, as a result of either repledge
or sale, are both asserting rights derived from documents. One can
visualize, however, competitors who do not claim under documents. If a
bank releases on trust receipt or otherwise takes advantage of the
twenty-one day period of section 9-304(4) for perfection without filing
or possession the possible sources for competing claims by non-docu-
ment holders would be limited to four:109

1. A buyer in the ordinary course of business-he wins against the
bank.11"

2. A buyer not in the ordinary course of business-he loses against
the bank."'

3. One who has filed on the goods themselves, before release of
the document, e.g., an inventory financer under an after acquired
property clause-he wins against the bank claiming under a non-

108 See BRALCHIER at 76-77.
109 The four named are the most obvious. Some competitors who are not so obvious and

ther relative rights are discussed in the authorities cited at note 98 supra. The rights of these not-
so-obvious competitors would all, however, be at least inchoate by the time the bank releases on
trust receipt

110 1 C.C § 2-403, 7-205, 9-307(1); see 2 GILMORE § 26.6. It is to be remembered that a
"buyer" under U.C.C. § 1-201(9) does not include a pledgee.

III l IC C k 2-403, 7-205, 9-307(1); see 2 GILMORE § 26.6.
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negotiable document, loses against the bank claiming under a
negotiable document."2

4. One who has filed on the goods themselves after release of the
document-he loses to the bank." 3

D. Competition For Proceeds

1. The Possible Competitors

Still to be considered is what the bank has remaining if the
documents and goods are gone and only the proceeds remain. As
noted, the Code makes some distinctions between proceeds held by
solvent and insolvent debtors. Proceeds in the hands of insolvent
debtors, or the trustee in bankruptcy will be treated later.

First, a security interest in "identifiable" proceeds is good for 10
days without filing, or continuously if a financing statement covering
proceeds has been filed." 4 It is important to recognize that only
"identifiable" proceeds may be directly traced into the hands of third
parties and the bank cannot reclaim the delinquent debtor's
dissipations without discretion. Although the bank's right to set-off
cannot be denigrated,"5 deposits in another bank will cause proceeds
such as checks to lose their "identifiable" nature and put such funds
beyond reach, except in the case of insolvency.

Once "identifiable" proceeds are located, it may be necessary to
compete for them with other secured parties. For example, if the bank
locates the proceeds of a sale in the form of an account, the bank
might be confronted by another secured party who is financing
receivables. There might be one claiming that he, and not the bank,

112. Since there is a distinction between a non-negotiable document and the goods themselves,
as previously pointed out, the general priority rule of U.C.C. § 9-312(5) governs here and grants
the encumbrancer of after-acquired property priority against any bank which cannot qualify for
purchase money priority under U.C.C. § 9-309. Professor Gilmore feels that the future advance
priority problem is unlikely to arise where documents are involved so long as the document
holder attains the status of a duly negotiated holder. 2 GILMORE § 35.8, at 943.

113. It has already been discussed and resolved that this case presents a question which
should be resolved in favor of the bank. See text following note 99 supra.

114. U.C.C. § 9-306(3).
115. See generally, Bankruptcy Act § 68, II U.S.C. § 108 (1964); 10 A.%t. JUR. 2d Banks

§§ 669-71 (1963). The right to set-off, however, may be qualified in any state which does not
recognize the right to set-off the unmatured debt of an insolvent depositor, e.g., Brown v. Stotts
City Bank, 327 Mo. 753, 38 S.W.2d 722 (1931). Maturity of the indebtedness is not a
qualification under the Bankruptcy Act, 9 At. JUR. 2d Bankruptcy § 514 (1963), so the obvious
answer is to include an acceleration provision conditioned on insolvency in any course of
financing.
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was prior in right with respect to the underlying collateral. Ignore this
claimant for he might be: a purchase money man; a non-purchase
money inventory man filed on after acquired property and proceeds
where the bank was not; one who had released goods covered by
documents on trust receipt and filed as to goods, documents and
proceeds, or any variation of these.

2. The Adverse Secured Party-Accounts

To simplify discussion, the adverse secured party claiming under a
purchase money security interest that has "shifted," enabling him to
assert a continuing priority in proceeds, will be ignored. There is no
satisfactory solution to that problem."6 Neither will the claims to
proceeds arising from an earlier priority in the underlying collateral
be discussed."7 Whether or not an interest in proceeds should be or is
entitled to the same priority as the interest in the original collateral is
unresolved."

The Code does not seek to resolve contests between secured parties
for proceeds when neither party can identify their source. Since the
sine qua non of the assertion of rights to proceeds is the identification
of the proceeds generated by one's collateral, for secured parties A
and B to be disputing the same proceeds simply means that one, or
both, are unable to accurately identify the proceeds of his collateral.
If proceeds are identifiable they may be pursued. If proceeds are not
identifiable, they are lost, except in the case of cash in bank accounts.
The Code resolves only the conflict between A claiming the proceeds
qua proceeds and B claiming the same items as accounts or original
collateral. The exception to this is the case of a competing secured
party asserting a claim to the same underlying collateral.

In the case of the warehouseman who sold a bank's collateral, the
proceeds of sale will usually be limited to cash, negotiable instruments
in the form of checks, drafts or accounts. If the proceeds are cash
which has been mingled in a bank account or with other cash, they

116 2 GILMORE § 29.4. After a trip through a statutory chamber of horrors, Professor
Gilmore himself states it it would be folly to predict what a court would do in the case of a
purchase money secured party claiming a continuing priority in proceeds which were, say,
accounts, over a party who has previously filed on accounts, and describes his analysis as
constituting - . . as undigestible a passage as can be found in the entire range of the legal
literature Id at 796,

117 See authorities cited note 98, supra.
118 See. eg, Coogan & Gordon, supra note 98, at 1557 et seq; Henson, supra note 98, at

text following note 27; Move, supra note 96, at 1017.
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are no longer identifiable and the lender will suffer the loss,"' unless,
the lender is a bank and the right to set-off can be exercised or unless
actual insolvency has occurred. 20 If the proceeds are negotiable
instruments, they likewise are beyond reach to the extent they have
been negotiated.' 2'

If the proceeds are accounts, the answer is not as simple. The Code
by not referring to accounts in the priority context, recognizes the
lack of pre-Code litigation with respect to proceeds other than chattel
paper and non-negotiable instruments. 22 Consequently, there are no
special rules for determining priorities between an inventory financer
holding a derivative claim to an account as proceeds and the financer
of receivables whose claim to an account is direct.12' With no Code
provision giving the purchaser of an account priority over one who
has a perfected interest in the account derived from a continuing
interest in inventory, perhaps the inventory secured party should take
precedence over the receivables financer . 2  Alternatively, there is a
continuity of perfection extending to proceeds which began as a
security interest in inventory, so that the account is already
encumbered when created, leaving nothing that the account receivable
financer's interest can attach.

There is no clear order of priorities in proceeds. 25 To avoid this
problem, debtors must be required to deposit cash and negotiable
proceeds in a collateral account and financers must not rely on
receivables as collateral unless priority is assured through proper
filing.

3. The Trustee in Bankruptcy-Proceeds

The Code relaxes the rules somewhat when tracing cash proceeds on
insolvency. In substance, section 9-306(4) provides that in the event of

119. See 2 GILMORE § 27.4, at 735.
120. If actual insolvency has occurred, the special rule of U.C.C. § 9-306(4), hereinafter

discussed, will extend some rights to mingled bank accounts.
121. U.C.C. § 9-306.
122. U.C.C. § 9-308 (purchasers giving new value and taking possession of chattel paper or

non-negotiable instruments may take free of prior perfected security interest if without
knowledge of the interest). See generally 2 GILMORE §§ 25.5, 27.3.

123. 2 GILMORE § 27.4, at 733.
124. 2 GILMORE § 27.4, at 732-33. Professor Gilmore notes the problem of competition

between the purchase money inventory financer claiming accounts as proceeds and the
receivables secured party making advances against accounts as they arise. Id. at n.5.

125. 2 GILMORE §§ 29.3, 29.4, 34.4, 34.5; Coogan & Gordon, supra note 98, at 1555-58;
Henson, supra note 98; Moye, supra note 96, and authorities cited therein.
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insolvency, the secured party with a perfected interest in proceeds has
a perfected security interest in (a) identifiable non-cash proceeds, (b)
identifiable cash proceeds (i.e., cash which has not been commingled),
(c) identifiable cash proceeds such as checks which have not been
deposited in a bank account and (d) in all cash and bank accounts of
the debtor. However, the secured party's interest in such commingled
funds is (a) subject to the right of setoff and (b) further limited by the
somewhat complicated formula of section 9-306(4)(d)(ii) which
prohibits reaching any funds which have been in the account more
than ten days. 2

1 The significance of this section is that mingling, when
insolvency is involved, does not preclude tracing the proceeds to their
source. Additionally, the secured party need not show that any
portion of a bank account is a product of the sale of his collateral in
order to claim an interest in the mingled fund. 127 While commentators
recognize a historical stumbling block in this provision, which appears
to give the secured party an automatic priority in assets
unencumbered to the time of insolvency, it is agreed that this is not
the effect of the provision and that it should withstand attack.2 8

CONCLUSION

It is gratifying that there are not more difficulties in the application
of the Code to this topic. Despite a few complexities and uncertainties,
in nearly every instance where complexities render the outcome
uncertain, alert forecasting will avert dealing with them. For instance,
the simple expedient of checking state law for peculiar requirements
imposed upon warehousemen will avoid arguing Code pre-emption
with regard to regularity in form and issuance of receipts. Further-
more, there is little chance of a conflicting claim to collateral if ap-
propriate filings are made, particularly if the lender is aware of the
expedience of being a "duly negotiated holder."

Nor should one neglect the importance of business efficiency in
financing warehousemen. The primary dictates of financing consist of
knowledge of the debtor and strict adherence to a program of
supervision including constant communication vith the debtor when

126 Professor Gilmore restates the formula and lists the.steps involved in its application in 2
GILMORE s 45 9, at 1338-39.

127 Id
128 Id at 1339-44; Henson, "'Proceeds" under the Uniform Commercial Code, 65 COLUM.

L RE% 232 (1965).
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goods are released on trust receipt. Collateral consisting of fungibles
is highly violatile in that, through warehouse receipts and bills of
lading, it can be readily dissipated. It is also volatile because it can be
created by the stroke of a pen where it doesn't exist and removed by
operation of law through no fault of the warehouseman. A survey of
the practical commentary on the subject of financing on warehouse
receipts will provide ample suggestions for reducing such risks."'0

It is hoped that Code revisionists will consider the doctrine of
appropriation as applied to the warehouseman's own creditors and
some of the unique questions of priority created by the later secured
party taking negotiable documents. Until these areas are clarified, an
appreciative approach to financing the warehouseman on his own
fungibles will save considerable uncertainty.

129. HARRIS TRUST & SAVINGS BANK, VAREHOUSE RECEIPTS AND THEIR USE IN FINANCING

(1964); NEW YORK CLEARING HOUSE ASS'N, WAREHOUSE RECEIPT FINANCING (1965); THE
AMERICAN BANKERS ASSOCIATION, A BANKER'S GUIDE TO VAREHOUSE RECEIPT FINANCING

(1965).
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