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WASHINGTON UNIVERSITY

LAW QUARTERLY
Volume 1971 Winter, 1971 Number I

JURIES AND INCORPORATION IN 1971

FRANCIS WILLIAM O'BRIEN*

I. THE POSITIONS RESTATED

On May 20, 1968, the Supreme Court ruled for the first time in
Duncan v. Louisiana' that in all cases involving serious crime the states
must provide trial by jury. Prior to this decision, the sixth amendment
guarantee was held to apply only to trials in federal courts. Two years
later, on June 22, 1970, the high tribunal addressed itself in Baldwin v.
New York and Williams v. Florida to some questions unanswered by the
Duncan case: a "serious" crime, it announced, was one for which a
penalty of over six months imprisonment could be imposed; and a six-
mCmbCr jUY -would pass constitutional muster., Still ui'answ ed after
Williams and Baldwin is the question of the constitutionality of less than
unanimous verdicts and of juries composed of fewer than six members.3

These and other questions will be discussed later in this paper after a
consideration of the "incorporation theory" or the applicability of the
Bill of Rights to the states.'

Prokssor of Constitutional Law, Rockford College. The author is grateful to the following for
their many helpful criticisms and suggestions: William F. Fitzgerald, Loyola University of Los
Angeles; I A.C. Grant, U.C.L.A.; Harvey Grody, California State College, Fullerton; Carl Q.
Chnstol. University of Southern California; Marvin R. Summers, University of Wisconsin,
Milwaukee; John P. Frank, Phoenix, Arizona.

I 391 U S. 145 (1968).
2 399 U,S, 66 (1970); 399 U.S. 78 (1970),
3 In D Strfano v. Woods, 392 US 631 (1968), the Court decided that Duncan was not

retroactive,
4 Liter4ture on "incorporation" is voluminous. The following list gives the leading cases since

1947 and a sampk of the many law journal articles: Griswold v. Connecticut, 381 U.S. 479 (1965);
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2 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1971:1

In the Duncan case, Mr. Justice Black, joined by Mr. Justice Douglas,
wrote a concurring opinion in which he pledged once more his unshaken
faith in the theory of "total incorporation" of these guarantees. "I want
to emphasize as strongly as ever that the fourteenth amendment was
intended to make the Bill of Rights applicable to the States."'

Justice John Harlan took issue with Justices Black and Douglas. In
his dissent, concurred in by Mr. Justice Stewart, Harlan disagreed not
only with the specific ruling of the Court but also with the general
"incorporation" theory advanced by his two colleagues on the high
bench. 6 "In short, neither history, nor sense, supports using the
fourteenth amendment to put the States in a constitutional strait-jacket
with respect to their own development in the administration of criminal
or civil law. . . . I therefore fundamentally disagree with the total
incorporation view of the fourteenth amendment. . .. "I

In 1900, the Court ruled that the states were not required to extend the
privilege of trial by jury to those accused of crimes against their laws.'
On at least two occasions since that time, this position has been
reaffirmed. 9 In Duncan v. Louisiana, the Court interpreted Maxwell v.
Dow and subsequent reaffirmations as dicta relative to the jury-trial
guarantee and then stated: ". . . respectfully, we reject the prior dicta
regarding jury trial in the criminal cases." 0

Malloy v. Hogan, 378 U.S. i (1964); Gideon v. Wainwright, 372 U.S. 335 (1963); Adamson v.
California, 332 U.S. 46 (1947); Avins, Incorporation of the Bill of Rights: The Crosskey-Fairman
Debates Revisited, 6 HARV. J. LEG. 1 (1968); Black, The Bill of Rights, 35 N.Y.U.L. REV. 865
(1960); Brennan, The Bill of Rights and the States, 36 N.Y.U.L. REV. 761 (1961); Crosskey,
Charles Fairman, "'Legislative History," and the Constitutional Limitations on State Authority,
22 U. CHI. L. REv. I (1954); Fairman, A Reply to Professor Crosskey, 22 U. Cm. L. REV. 144
(1954); Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights? The Original
Understanding, 2 STAN. L. REV. 5 (1949); Frankfurter, Memorandum on "Incorporation" of the
Bill of Rights into the Due Process Clause of the Fourteenth Amendment. 78 HARV. L. REV. 746
(1965); Green, The Bill of Rights, the Fourteenth Amendment and the Supreme Court. 46 MIcIl. L.
REv. 869 (1948); Henkin, "Selective Incorporation" in the Fourteenth Amendment, 73 YALE L.J.
74 (1963); Hill, The Bill of Rights and the Supervisory Power, 69 COLUM. L. Rev. 181 (1969);
Kauper, Supreme Court: Trends in Constitutional Interpretation, 24 F.R.D. 155 (1969); Morrison,
Does the Fourteenth Amendment Incorporate the Bill of Rights? The Judicial Interpretation, 2
STAN. L. REV. 140 (1949); Rudman, "Incorporation" Under the Fourteenth Amendment-The
Other Side of the Coin, 3 LAW IN TRANS. Q. 141 (1966); Note, Constitutional Law- Was it
Intended that the Fourteenth Amendment Incorporate the Bill of Rights?, 42 N.C.L. REV. 925
(1964).

5. 391 U.S. at 162, 171.
6. Id. at 171.
7. Id. at 175-76.
8. Maxwell v. Dow, 176 U.S. 581 (1900).
9. Palko v. Connecticut, 302 U.S. 319 (1937); Snyder v. Massachusetts, 291 U.S. 97 (1934).
10. 391 U.S. at 155.https://openscholarship.wustl.edu/law_lawreview/vol1971/iss1/1



JURIES AND INCORPORATION

Harlan asserted that Maxwell, Snyder, and Palko had been misread
by the Duncan majority." However, whether dicta or not, he asserted
that no new evidence had been offered to justify the rejection of these
remarks. He honestly admitted that the jury system has virtues, but
he frankly underscored the inherent defects which might suggest its
modification or even its abolition in certain jurisdictions for certain
types of criminal cases."2 What distressed Harlan-and what upsets him
in all "incorporation" cases-is that the Court seems too cavalier in
closing down the "laboratories" where the state might make helpful
experiments within the federal system.

Justice Black remains unmoved by such a prospect, firmly believing
that the drafters of the fourteenth amendment intended to bind the states
by all the imperatives of the Bill of Rights, including the command to
adopt the jury system, however defective it may be. In 1947, Black made
his first serious investigation of the history of the fourteenth
amendment 3 and his Duncan opinion reveals that nothing subsequent to
that research has shaken his confidence as to his faithful reading of
history.

Is such confidence justified? Not a few men with scholarly credentials
say "no" in unequivocal language. Chief among these dissenters is
Charles Fairman. 14 Justice Black has lent an ear to Fairman's
arguments, but faith in his own findings remains unshattered. In Duncan
v. Louisiana he wrote:

I have read and studied this article [of Fairman's] extensively .. but am
compelled to add that in my view it has completely failed to refute the
inferences and arguments that I suggested in my Adamson dissent.
Professor Fairman's history relies very heavily on what was not said in the
state legislatures that passed on the fourteenth amendment. . . .[I]t is far
wiser to rely on what was said. . . .15

Fairman's argument ex silentio is infinitely stronger than what Black
would admit. Indeed, silence in certain circumstances is often as loud as
a deafening chorus. If the 39th Congress and the contemporaneous state

11. Id. at 184 n.24, 185 n. 25.
12. Id. at 187-89.
13. Adamson v. California, 332 U.S. 46, 68, 71-72 (1947) (dissenting opinion).
14. Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights? The Original

Understanding, 2 STAN. L. REv. 5 (1949). Professor Fairman is a lawyer, constitutional historian,
and former professor at the law schools of Stanford and Harvard.

15. 391 U.S. at 165. See also H. BLACK, A CONSTITUTIONAL FAITH 34-42 (1968) [hereinafter
cited as BLACK].

Vol. 1971:1]
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4 WASHINGTON UNIVERSITY LAW QUARTERLY

legislatures which passed upon the fourteenth amendment really believed
that they were taking the momentous step of binding the states by the
Bill of Rights, we might well expect them to say so either in resounding
words of approval or in thundering dissents.

Justice Harlan, of course, finds comforting support in "the
overwhelming historical evidence marshalled by Professor Fairman."
Like Fairman, Harlan and others have observed that the drafters of the
fourteenth amendment used very cumbersome and obscure language if
they really intended its first section simply to mean that "the rights
heretofore guaranteed against federal intrusion by the first eight
amendments are henceforth guaranteed against state intrusion as well."
But if the words actually found in the amendment were really understood
to convey "incorporation", then silence was indeed a strange way for
other congressmen to express their reactions as they participated in an
action destined to produce such an epochal upheaval in the American
federal system.

II. INCORPORATION REVISITED

A. The Civil Rights Bill of April 9, 1866

To examine once more in detail the congressional debates on the
fourteenth amendment would indeed be an act of supererogation. Let it
suffice to offer, by way of brief review, an outline of Black's principal
arguments and of the counter arguments made principally by Fairman.

On December 15, 1865, the 39th Congress in its first session
established the Joint Committee of Fifteen whose mandate was "to
inquire into the condition of the states which formed the so-called
Confederate States of America, and report whether they or any of them
are entitled to be represented in either house of Congress.' 6

On April 6, 1866, the Senate 7 and on April 9, the House 8 voted to
override Johnson's veto of the Civil Rights Act which had been
introduced in the Senate on January 5, 1866, by Senator Lyman
Trumbull, Republican of Illinois, then referred to the Committee on

16. CONG. GLOBE, 39th Cong., 1st Sess. 6, 30, 46 (1865). This was a rebuke for President
Andrew Johnson, who, in general accordance with Lincoln's plan, had restored most of the
Southern states during his first eight months in office, and who consequently judged that the
southern Senators and Representatives were entitled to seats in thl 39th Congress. E. McKITRICK,
ANDREW JOHNSON AND RECONSTRUCTION 120-151 (1960) [hereina.ter cited as McKITRICK].

17. CONG. GLOBE, 39th Cong., ist Sess. 1809 (1866).
18. Id. 1861.
19. Id. 129.

[Vol. 197 1:1
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JURIES AND INCORPORATION

the Judiciary, debated and finally passed in the ensuing two months by
both houses of Congress. This bill wrote into law20 that persons born in
the United States and not subject to any foreign power were citizens of
the United States, and, without regard to color, were entitled to the same
rights as white citizens to contract, to sue, to give evidence, to take, hold,
and convey property, and to enjoy the equal benefit of all laws for the
security of person and property. It also stipulated that those who, under
color of law, caused these rights to be denied to anyone were guilty of a
federal offense.

In the meantime, the Joint Committee on Reconstruction had
undertaken its investigation of conditions in the South and was
considering ways to restore ex-confederate states to the Union. Many
congressmen-including John A. Bingham of Ohio, a Representative on
the Committee-had serious doubts as to the constitutionality of the
Civil Rights Act, although they approved its objectives. 21 Accordingly,
they suggested that an amendment be proposed to provide a firm
constitutional basis for such legislation. After much debate, the proposal
was accepted and became the first section of the fourteenth amendment.

In 1866, congressmen believed that sections two and five were by far
the most important; section two penalized by a reduction of
representation in the House those states which withheld the franchise
from Negroes; the fifth invested Congress with extensive powers of
enforcing the first four sections of the amendment.

The men of 1866 were poor prophets indeed; only the first section has
been of any consequence and its "due process" and "equal protection"
clauses have worked a constitutional revolution unimagined by those
who lived in the Reconstruction period.

In arguing that the drafters of the fourteenth amendment intended to
bind the states by all the provisions of the fourteenth amendment, Justice
Black has relied heavily on the statements made in 1866 by two men:2
Representative Bingham who was largely responsible for the first
section, with the exception of the "citizenship" clause, and Senator
Jacob M. Howard of Michigan who presented the amendment to the
Senate. Both men were members of the Reconstruction Committee.

20 14 Stat. 27 (1866).
21 CONG. GLOBE, 39th Cong., Ist Sess. 1290-93, 1367 (1866). As these references show,

Bingham not only spoke against the bill but also cast a negative vote when the House accepted it on
March 13, 1866.

22 Duncan v. Louisiana, 391 U.S. 145, 162, 165-67 (1968) (concurring opinion); Adamson v.
California, 332 U.S. 46, 71, 74, 110 (1947) (dissenting opinion).

Vol. 1971:1]
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WASHINGTON UNIVERSITY LAW QUARTERLY

Justice Black and Horace Flack have professed to find additional
support in the remarks certain congressmen made during the debates on
the several civil rights bills proposed between 1871 and 1875 to
implement the fourteenth amendment?23

B. Bingham's Confusion

As a preface to the following brief investigation of Justice Black's
position, it is appositive to remark once more that the mandate given to
the Committee of Fifteen was to inquire into the conditions of the
southern states and to make recommendations for their restoration to
the Union. Therefore, one should expect that proposals made by this
Committee would be limited to the states recently in rebellion and not
extended to all the states, effecting in them a profound reform of the
entire federal system of government.

Secondly, the first section of the fourteenth amendment appears to
have been promoted largely by those who entertained doubts as to the
constitutional validity of the Civil Rights Act, finally passed into law on
April 9, 1866. It would seem, then, that the two were intended to be co-
terminous in scope, that is, aimed at rooting out racial discrimination in
the South.24 Even if we admit that the Civil Rights Act was intended for
universal application throughout the Nation, its goal was limited to the
establishment of equal treatment of the law and not to fastening upon
the states either the particular mandates of the Bill of Rights or of any
national laws which might recommend themselves as desirable to federal
legislators.

Thirdly, the evidence presented by the supporters of total
incorporation-and the burden of proof would seem to rest upon
them-certainly is not the clear and unimpeachable evidence that should
form the basis for such a consequential change in American federalism
as it had been understood prior to the Civil War.?

23. Adamson v. California, 332 U.S. 46, 110-18 (1947). See also H. FLACK, THE ADoPTIoN Or
THE FOURTEENTH AMENDMENT 210-277, passim (1908) [hereinafer cited as FLACK]. Black places
much reliance on Flack's book, hence the attention given this work in the present article.

24. Congressmen, newspapers, and campaigners in 1866 and 1867 repeated again and again the
theme of "equal treatment" for blacks and whites. For them, the first section of the fourteenth
amendment was an embodiment of the Civil Rights Act of 1866 and little if anything more.

25. Professor Robert Harris writes thus of this evidence:
Although the debates on the fourteenth amendment are important as a discussion of general
principle and as one guide among others as to its meaning, they are hardly conclusive
because of their ambiguity, their inadequate and routine discussion of the first section, and

[Vol. 197 1:1
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JURIES AND INCORPORATION

Bingham, and others, apparently believed that the "privileges and
immunities" clause of Article IV of the Constitution was a compendious
phrase for the Declaration of Independence and the Bill of Rights: the
guarantees of the first eight amendments were commands directed to the
states from the very beginning but with no power vesting in Congress to
enforce them against delinquent state governments. This accounts for
Bingham's belabored remark that the first section of the fourteenth
amendment took away no power from the states.26

Thus, in Bingham's constitutional world, the states had always been
forbidden to have an establishment of religion, to prohibit their people
from bearing arms, and to conduct, without a jury, criminal trials or
civil trials where more than twenty dollars were involved. Since these
injunctions were, according to Bingham, included in the "privileges and
immunities" clause of Article IV of the Constitution, then logically the
states were so bound even before 1791, the year that the same
commands were placed upon the federal government by the ratification
of the Bill of Rights.

Actually, during the 1866 debates Bingham never did spell out this
logical conclusion to which his premises lead. And the closest he ever
came at that time to asserting that his proposal was to bind the states to
the Bill of Rights was in a long, rambling speech in the House on
February 28, 1866. But it must be remembered that at that moment the

the confusion, not to say ignorance, of some of the speakers, among whom Bingham was the
most prominent.

R. HARRIS, THE QUEST FOR EQUALITY 34 (1960) [hereinafter cited as HARRIS]. He particularizes
this combination of confusion and ignorance in these words:

In identifying the principles of the Declaration of Independence with those of the
Constitution, Trumbull and others were but repeating one of the gross errors of the
abolitionists. Their understanding of the privileges and immunities clause of Article IV was
completely erroneous, and the identification of the first eleven amendments with grants of
power [to the federal government] was a monstrous absurdity which displayed an ignorance
both of constitutional history and of judicial precedents.

Id 30. Senator Lyman Trumbull was chairman of the Judiciary Committee which presented the
Civil Rights Bill in 1866. He was a very active participant in the debates on the fourteenth
amendment.

A member of the Committee of Fifteen has written that the clause "relating to 'privileges and
immunities' comes from Mr. Bingham of Ohio. Its euphony and indefiniteness of meaning were a
charm to him." Quoted in Fairman, Does the Fourteenth Amendment Incorporate the Bill of
Rights? The Original Understanding, 2 STAN. L. REV. 5, 19 (1949).

26. By way of example, see Bingham's last major speech in the House before the voting on the
amendment, CONG. GLOBE, 39TH CONG., 1st Sess. 2542-43 (1866). He persisted in this error at
least until 1871. See id. 42nd Cong., 1st Sess. App. 81, 85 (1871) (speech of March 31 on the Anti-
Klan bill).

27. Id. 39th Cong., 1st Sess. 1089-1095 (1866).

Vol. 1971:1]
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8 WASHINGTON UNIVERSITY LAW QUARTERLY

Representatives were debating Bingham's original draft of the relevant
part of section one of the amendment. This part read as follows:

The Congress shall have power to make all laws which shall be necessary
and proper to secure to the citizens of each state all privileges and
immunities in the several states, and to all persons in the several states
equal protection in the rights of life, liberty, and property. 8

This was not accepted. Instead, the House voted to postpone action on
the subject 2l because even some Radical Republicans feared that the
proposal would not win a two-thirds vote due to the extensive powers it
vested in Congress." In any event, Bingham's original draft disappeared.
When, on April 30, 1866, the Committee on Reconstruction reported a
comprehensive five-part proposal of what was to become the present
fourteenth amendment-save for the citizenship clause-the first section
was a negation of power to the states rather than a positive grant of
power to Congress. 3

1

In the ensuing debates on this final draft-from April 30 to May
14-Bingham did not repeat his February 28th statement, which was his
closest avowal in 1866 of total incorporation of the Bill of Rights.
Professor Harris remarks that, when discussing this final draft,
Bingham and his associates were inclined "to use grandiose rhetoric and
ambiguous language and to identify aspiration with reality." 32

C. Senator Howard Speaks

On May 23, the Senate turned its attention to the five-part amend-
ment which the House had passed on May 10, 1866. Substituting for the
ailing William Fessenden, Senator Jacob Howard presented the propo-
sal and made a clear and unequivocal statement that the first section
was intended to bind the states by the Bill of Rights.3 Nobody in the
upper chamber contradicted him on this point.

28. Id. 1034. It was introduced in the House on February 26, 1866.
29. Id. 1095.
30. HARRIS 33-34; J. JAMES, THE FRAMING OF THE FOURTEENTH AMENDMENT 189-190 (1956)

[hereinafter cited as JAMES]; McKITRICK 340.
31. CONG. GLOBE, 39th Cong., ist Sess. 2265, 2286 (1866). Five years later Bingham would

claim that the alteration had not weakened his initial draft-a claim which Professor Harris
characterizes as "an example of his obscure thinking." HARRIS 34. See also Fairman, Does the
Fourteenth Amendment Incorporate the Bill of Rights? The Original Understanding, 2 STAN. L.
REv. 5, 137 (1949); Morrison, Does the Fourteenth Amendment Incorporate the Bill of Rights? The
Judicial Interpretation, 2 STAN. L. REV. 140, 161 (1949).

32. HARRIS 37.
33. CONG. GLOBE, 39th Cong., 1st Sess. 2764-67 (1866).

[Vol. 197 1:1
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Mr. Justice Black relies heavily on these words of Howard as support
for his theory of total incorporation. 34 In the face of such a clear
expression, we are reduced to three questions: did the Senate accept
Howard's interpretation when it voted affirmatively for the fourteenth
amendment on June 8, 1866; did the House agree when it voted on May 8
and again on June 13 in approving the Senate's alterations; and did the
state legislatures agree when they ratified the Amendment? Finally, as
to Senator Howard himself, are his actions in the years from 1866 to
1868 consistent with the words he spoke on May 23, 1866?

Professor Fairman addressed himself to these questions in an
elaborate analysis of the whole matter.35 What follows in the next few
pages is, for the most part, a sketch of his extensive research.

First, although no colleague rose to contradict Howard, several
Senators made statements in the ensuing debates which are inconsistent
with his interpretation of the meaning of the first section of the
fourteenth amendment. These statements would lead readers to conclude
that for them section one was drafted simply to forbid the states to deny
equal treatment of their own laws. None of the participants in the
debate, except Howard, mentioned the Bill of Rights. The last two
Senators to speak on the relevant phrases both confess that they were
still troubled as to the meaning of "privileges and immunities"-in spite
of Howard's long and detailed expose which Justice Black finds such a
satisfying explanation. As the last man to speak before the Senate passed
the amendment, Reverdy Johnson 3

6 of Maryland stated he would vote
negatively because he did not know "what will be the effect of that
[clause on no abridgement of privileges and immunities] .":17

Since the Senate had somewhat altered the House's version of the
amendment, the proposal returned to the lower chamber for its
approval, which was readily given on June 13 without any reference
being made to the statement of Senator Howard three weeks earlier.3
Any one of the following reasons could possibly account for this silence:
first, nobody in the House had heard of Howard's speech or at least of
the "incorporation" passage; second, legislators in the lower chamber

34. 391 U.S. at 162, 165; BLACK 34-40.
35. Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights? The Original

Understanding, 2 STAN. L. REv. 5, 64-134 (1949).
36. Johnson was also a member of the Joint Committee and was "easily one of the most

distinguished members of the committee," one whose frequent appearances before the Supreme
Court "caused his opinion in legal matters to be respected." JAMEs 45.

37. CONG. GLOBE. 39th Cong., 1st Sess. 3041 (1866).
38. Id. 3149.

Vol. 1971:1]
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36 WASHINGTON UNIVERSITY LAW QUARTERLY

York concludes that sufficient "interposition", "community
participation" and "shared responsibility" is realized with a three-man
jury.153 Indeed, critics might well wonder why the Court settled on the
number "six". The "purpose" of the jury would be more fully achieved
with nine or twelve, and probably much better with twenty-five.

The "primary purpose" argument could be freighted with danger.
The Constitution opens with a number of lofty purposes; but the framers
were not content to rest their pens until they had prescribed a lengthy list
of specific means whereby these purposes-in their own sober
judgment-might best be attained. One of the great ends of establishing
the Constitution was "to provide for the common defense" and in
Articles I and II the founding fathers divided the defense and the war
powers between Congress and the President. Would the Court ever be
justified in shifting certain legislative powers to the Executive if the
Justices were to conclude that "the primary purpose" of "the common
defense" might thereby be more effectively assured?

In 1963, Mr. Justice William Brennan recommended "the primary
purpose" test as legitimate for interpreting the "religion" clauses of the
first amendment.'- For some fifteen years prior to Abington, the Court
had been looking to history for guidance in cases involving prayer and
bible-reading in public schools and aid to religion in general.,' But
professional historians have characterized the quality of the Court's
scholarship as "distressing" and have demonstrated that the findings of
the Justices are incredibly inaccurate.'5 Chastened perhaps by these
sharp remonstrances, at least one Justice has decided to avoid "the
ambiguities of history" and instead has turned to the "broad purposes"
of the first amendment.15 7

To people of like mind, it makes little difference what specific prac-
tices were intended to be banned and what were to be allowed by the

153. Id. at 134.
154. Abington Township School Dist. v. Schempp, 374 U.S. 203, 230-37 (1963) (concurring

opinion).
155. Abington Township School Dist. v. Schempp, 374 U.S. 203 (1963); Zorach v. Clauson, 343

U.S. 306 (1952); McCollum v. Board of Education, 333 U.S. 203 (1947); Everson v. Board of
Education, 330 U.S. 1 (1947).

156. Corwin, The Supreme Court as National School Board, 14 LAW & CONTEMP. PROD. 9
(1948); Kauper, The First Ten Amendments, 37 A.B.A.J. 717 (1951); Murphy, Time to Reclaim:
The Current Challenge of American Constitutional History, 69 AM. HIST. RaV. 64 (1963); Tii,iat
Oct. 25, 1963, at 54.

157. Abington Township School Dist. v. Schempp, 374 U.S. 203, 230-37 (1963) (concurring
opinion of Mr. Justice Brennan).

[Vol. 197 1:1
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JURIES AND INCORPORATION

drafters of the first amendment. Their "broad purpose", according to
Justice Brennan and followers, was to avoid religious contentions and
bar untoward intrusions of government into the realm of religion.,"
Sworn to advance these goals, the Justices of the Supreme Court stand
as the vigilant Platonic guardians ever prepared to single out and strike
down those specific contemporary practices that seem to collide with the
general "purpose" of the amendment's framers.' It is here submitted
that such a theory of constitutional construction could well be dangerous
to the fundamental postulates of democratic government, and if adopted
generally as the rule of constitutional interpretation might subvert the
central purpose of a written constitution.

Mr. Justice Harlan appears to have detected that a similar theory of
constitutional construction has prompted the Court to strip "off the
livery of history",'" unburden itself of the "yoke of history", and hoist
"the anchor to history" '' in order "to establish" justice with more
dispatch and effectiveness. If the Court can engage in such
"4circumvention of history""'  in order better to achieve "the broad
purpose" or "primary purpose" of trial by jury-as contemporary
Justices perceive that to be-then scarcely anything in the Constitution
is secure from radical change by a simple majority of the Supreme
Court.

It is only fair to remark that the Williams majority was not entirely

158. Id. It seems apposite to observe that strictly speaking the "broad purpose" of the first
amendment was to keep the National Government, including the Supreme Court, from meddling in
Church-State affairs within the states. This latter was really the fear "which called for the
establishment clause of the first amendment." O'Brien, The Engel Case From a Swiss Perspective,
61 MICH. L. REV. 1069 (1963).

159. Holmes' "reasonable man" might easily conclude that religious strife does not follow from
the school practices which Justice Brennan bans in accordance with his theory. It seems that much
more religious animosity was manifest after the Court's decisions than before. Courses on the
various sects and official encouragement for children to pray together seem like excellent practices
to inculcate understanding of different religions and thus to remove one basic cause of sectarian
bitterness. See Griswold, Absolute in the Dark-A Discussion of the Approach of the Supreme
Court to Constitutional Questions, 8 UTAH L. REV. 167, 173-76 (1963). In any event a very
substantial number of people are of this opinion and the number grows as the spirit of ecumenism
advances. State legislatures and school boards generally reflect this opinion. Thus the "reasonable
man" test seems to be met and should be sufficient to stay the Court in reaching decisions based on
a different personal view of the Justices as to what best promotes the "broad purpose" of the
religion clauses of the first amendment.

160. 399 U.S. at 122.
161. Id. at 126.
162. Id. Here Harlan replies heavily on "numerous pronouncements" of the Court as to the

necessity of having twelve jurors for a trial in federal courts. The leading case is Thompson v. Utah,
170 U.S. 343 (1898).
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unmindful of history. The Justices did indeed review the facts relevant to
the writing of those portions of the Constitution which guarantee jury
trials in federal cases. 63 But "the intent of the Framers", they
complained, was "an elusive quarry".'64 Unable "to divine precisely"''
what was the mind of the Founding Fathers as to twelve-man juries, the
Court employed other considerations "to determine which features of
the jury system, as it existed at common law, were preserved in the
Constitution.""16 In turning to the "functions" and "purposes" of juries
as pertinent to "the relevant inquiry", 6 ' the Court was careful to
observe that they did no "violence to the letter of the Constitution."'

V. THE FUTURE OF JURIES

Without measuring the relative strength of the arguments of the
Williams majority and of those advanced by Justice Harlan, suffice it
here to predict that the six-man jury will eventually become the general
rule in state and federal cases. It is true that four members of today's
Court-Black, Douglas,' Marshall 170 and Harlan' 7 '-insist that in
criminal cases tried before federal courts a jury of twelve must be
allowed. And the first three, incorporationists that they are, would lay
the same demand upon the states. But Black, Douglas, and Harlan will
very likely step down from the Court before long for reasons of age and
health; and it is not very probable that all if any of the new appointees
will bring to the bench a constitutional theory which requires juries
composed of twelve men.

Court crystal gazers interested in divining the future of the jury in
America would do well to ponder the position of Chief Justice Burger. In
Baldwin v. New York, he dissented from the Court's holding that in all
"serious" crimes the states are required to grant jury trials. 7 In
Williams v. Florida, the Chief Justice accepted the Court's ruling that

163. Art. III, § 2, cl. 3; Amendment VI and VII.
164. 399 U.S. at 92.
165. Id. at 98.
166. Id. at 99.
167. Id. at 99-100.
168. Id. at 99.
169. Id. at 106 (opinion of Justice Black, joined by Justice Douglas, concurring in part and

dissenting in part).
170. Id. at 116 (opinion of Justice Marshall, dissenting in part).
171. Id. at 117 (opinion of Justice Harlan, dissenting in Baldwin v. New York, concurring in the

result of Williams v. Florida).
172. 399 U.S. at 77.
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the states may provide for six-man juries in criminal prosecutions. 13 In
neither case was the Court asked to decide whether the states could
entirely abolish jury trials in all cases; therefore, Burger had no
opportunity to express himself on this question.

Insofar as federal cases are concerned, it seems safe to conclude that
the Chief Justice, and a majority of the Court as well, do adhere to the
idea that the Constitution permits juries of less than twelve. If Williams
left any doubts as to Burger's position on this point, events subsequent
to that 1970 decision seem to have effaced them. The December 14,
1970, issue of United States News and World Report carried an inter-
view with the Chief Justice in which he underscored glaring defects "in-
herent in the jury system" which call for reforms, chief of which, in his
view, would be a reduction of jury size.' 7 At this juncture, he was speak-
ing only in general of the system, but immediately thereafter the follow-
ing significant exchange took place:

Q. If Congress were to pass a law and say that henceforth federal
criminal cases and civil cases will be determined by a jury of six, would
that be the answer?
A. Conceivably it could be done by the rule-making process of the federal
courts, where the rule is proposed by the Judicial Conference Committee
on Rules, then submitted to the Supreme Court, and, if approved by the
Court, it is placed before Congress and becomes law if not rejected within
90 days.'75

In other words, the Constitution does not demand twelve-man juries in
any type of case; it is only by the Federal Rules of Criminal Procedure
that the mystic number is laid down as a requirement in criminal
prosecutions,' 17 and that could be changed in the manner suggested
above by Burger himself.

A more consequential event was the adoption of a rule on November
12, 1970, by the United States District Court for the District of

173. 399 U.S. at 105. Readers might conclude that Burger embraced the position of Harlan and
Stewart in that states are free to abolish jury trials in all cases. Duncan v. Louisiana, 391 U.S. 145,
171 (1968) (dissenting opinion of Mr. Justice Harlan joined by Mr. Justice Stewart). In a
Philadelphia address given on November 4, 1970, Burger said that "even if we should ultimately
fallow England as to [dropping juries in] civil cases, this should not be the pattern for criminal
cases.' Mimeographed copy, at 9. Nonetheless, he might very well hold that the states should be
free in the matter.

174. U.S. NEWS AND WORLD REPORT, December 14, 1970, at 32, 36.
175. Id. at 36.
176. FED. R. CRIM. P. 23.
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Minnesota which has made mandatory the six-man jury in about 80 per
cent of all civil cases started in this district after January 1, 1971.77 Chief
Judge Edward J. Devitt, an authority on jury trials, wrote the new rule
for the Minnesota district and in his Memorandum supporting the
change he drew heavily upon Williams v. Florida, which, he asserted,
had overruled Thompson v. Utah.77 The new rule "does not change the
requirement of unanimity and the practice under it will recognize the
right of three peremptory challenges for each side."' 79

Judge Devitt recognized that Williams involved only the jury
provision of the sixth amendment, but he reasoned that the Supreme
Court would hardly be more demanding in civil cases under the seventh
amendment than in criminal prosecutions under the sixth.'1* The present
rule does permit trials of civil cases before -juries of less than twelve
jurors but only on stipulation of the parties."' Minnesota's new rule
makes six-member juries mandatory in diversity, FELA and Jones Act
cases. 1 2

Normally, a like change in procedure would be handed down by the
Supreme Court. What is startling here is that Chief Justice Burger-in
the opinion of at least one responsible Court follower"-knew of the
Devitt rule and endorsed it. The writer relied largely upon the following
statement made by the Chief Justice in a Philadelphia speech given two
days after the Devitt Rule was promulgated:

We need not have a final opinion on the constitutionality of a jury of less
than 12, in order to say that the subject is an appropriate agenda item for
the legal profession if it wishes to keep the courts from a breakdown. 8"

The Court commentator interpreted this as a "Go Ahead"-"an

177. The Rule reads:
It is ordered that, effective January 1, 1971, the local rules of the United States District
Court for the District of Minnesota, which became effective January I, 1970, shall be
amended by the addition of a new rule, 6E, reading as follows:

'Rule 6E. In all civil jury cases, jurisdiction for which is based on 28 U.S.C. Sce.
1332, 45 U.S.C. Sec. 688, the jury shall consist of six members.' MEMORANDUM in re
Minnesota Local Court Rule, November 12, 1970 [hereinafter cited as
Memorandum].

178. Memorandum 2.
179. Id. 4.
180. Id. 2.
181. FED. R. Civ. P. 48. The voluntary action herein provided for is rarely taken.
182. Memorandum 1.
183. Wehrwein, Six-man Juries Forecast for U.S. Civil Cases, The Christian Science Monitor,

Dec. 2, 1970, at 6.
184. Id.
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unusual sign from the high court."'s5 Whether or not this is a legitimate
conclusion to draw from this sequence of events, it seems safe to predict
from a number of utterances of the Chief Justice that Warren Burger is
determined to preside over a number of consequental changes in federal
court procedure and that the most important of these will be that
touching jury trials in both civil and criminal cases. If a six-man jury
passes constitutional muster for criminal and civil cases in state courts
and for civil litigation in federal courts, why not for federal procedure in
federal cases?

VI. SUMMARY

Interest for the study presented above was sparked by the Court's
1968 ruling in Duncan v. Louisiana that the states were obligated to
grant jury trials in all criminal cases involving serious crimes. Until that
decision, the states had been entirely free from the jury mandate of the
sixth amendment. In the 1970 case of Baldwin v. New York, the Court
stated that a "serious crime" was one which could merit imprisonment
for more than six months. In the companion case of Williams v. Florida,
decided the same day, the high tribunal announced that the constitu-
tional requirement was satisfied by a jury of six.

In the several opinions in these three cases, much was written pro and
con the theory that the Bill of Rights was incorporated into the
fourteenth amendment and thereby made applicable against the states.
Thus, Justices Black and Douglas, the two perennial apostles of total
incorporation, approved of Duncan as a pronouncement a century
overdue. They agreed that Baldwin should be given a jury trial, not as
the majority decided because his crime was "serious", but rather
because the sixth amendment guaranteed such procedure in "all criminal
prosecutions" without any limiting qualifier. They accepted the
Williams ruling without reservation, insofar as that case concerned jury
trials. 18

185. Id. Burger in the same address decries the $14 million for jury fees in the next federal budget
and underscores the "saving in dollars, saving in time and the reduced confusion, if we could cut
that by 40% allowing the full twelve-member jury for criminal cases. ... He continues by
definitely endorsing the jury in such cases. Agenda for Change, address given in Philadelphia,
November 14, 1970, at 9-10 (mimeographed). Thus, it is clear that he is mostly concerned with civil
cases.

186. In Williams v. Florida, 399 U.S. 78 (1970), the Court also ruled that neither the self-
incrimination guarantee nor the due process clause of the fifth amendment was violated by Florida's
notice-of-alibi requirement that a defendant gave the prosecuting attorney advance notice of an alibi
defense and disclose his alibi witnesses. Black and Douglas disagreed. Id. at 107-08. The present
study has not been extended to that portion of the Williams case.
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The opinions of Justice Harlan reveal that on the above-mentioned
points he and Black inhabit the antipodes of the constitutional world.
Harlan dissented in Duncan, first, because he disavows completely the
incorporation theory for which Black has such endearing and enduring
devotion, and secondly, because he does not believe a jury to be a right
so basic and fundamental that due process would be denied without it.

The Duncan opinions of Harlan and Black were carefully studied
against the background of debates in Congress from 1866 to 1876. It is
the conclusion of this writer that the protracted discussion in the
legislative chambers in 1866 on the proposed amendment do not support
Black's doctrine of total incorporation of the Bill of Rights. It is also the
judgment of the present writer that there is no comfort for devotees of
the incorporation theory to be derived from a perusal of the interminable
debates that accompanied a number of bills proposed between 1868 and
1875 in order to clothe the recently ratified fourteenth amendment with
legislation.

On the other hand, there appears overwhelming and crushing
testimony against the incorporationists to be found in the arguments
advanced by congressmen pro and con the Blaine amendment which was
proposed in 1876 to bind the states by the strictures of the religion
clauses of the first amendment. This resolution-unlike the earlier civil
rights measures-directly concerned one of the guarantees of the Bill of
Rights and thus is more pertinent to any discussion of incorporation.
Moreover, many of those who heard the debates and/or participated
actively in the discussions in the House and in the Senate on Blaine's
proposal had been members of the 39th Congress which drafted the
fourteenth amendment just ten years earlier. Others who were in the 1876
Congress had held responsible public office during the period when that
amendment was the leading issue of the day. The fact that these scores of
star witnesses uttered not a word in 1876 relative to the theory of
incorporation of the first amendment into the fourteenth constitutes a
thundering denial of Justice Black's thesis that the legislators of the 39th
Congress positively intended to make the Bill of Rights applicable to the
states.

This conclusion is fortified by a number of decisions rendered by the
Supreme Court and by the highest state tribunals shortly after
ratification of the fourteenth amendment. Had the incorporation
doctrine been known at the time it would have been the consequential
weapon in the legal arsenal of the defense and a capital point in the
opinions of the judges. But not a word was written or uttered suggesting
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that the guarantees of the Bill of Rights now sheltered defendants against
state action by reason of the fourteenth amendment.

Thus, Justice Harlan seems to be vindicated by history. Nonetheless,
he appears to be losing the campaign to proponents of "selective
incorporation" in virtue of which one guarantee at a time has been
absorbed into the fourteenth amendment. Moreover, his constitutional
world has been profoundly shaken by another strange twist. The
incorporationists argue that the guarantees of the Bill of Rights must
apply with strict uniformity against state and federal government.
Duncan demanded jury trials in all criminal trials for serious crimes. But
since most crimes are tried in state courts, the legal machinery in many
states might easily break down if all the requirements of common law
juries were uniformly demanded. Thus, argues Justice Harlan, the Court
felt compelled in the 1970 case of Williams v. Florida to rule that the
Constitution is satisfied with six-man juries. Many states provide for
such and Court watchers are predicting that federal courts will soon be
functioning with the same mini-juries.

Justice Harlan is alarmed by this latest development. He calls it a
constitutional renvoi that the Court should poll the States to discover
what the Constitution demands of the federal government. One can
sympathize with Harlan who has marshalled impressive arguments for
demanding the traditional twelve-member juries in all federal trials. But
the need for streamlining judicial procedure in every jurisdiction is so
pressing and Chief Justice Burger is so dedicated to promoting the re-
quired changes that the six-man jury might soon be the general rule in all
American courts. The unanimity rule for such juries would appear safe,
but jurisdictions which keep the twelve-member jury may well be al-
lowed to convict with ten, nine or possibly even seven affirmative votes.
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