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rebut.""* Not surprisingly, the Board has taken a similar position. In
In re DeLucia,'” the respondent sought to argue that a letter from an
Italian government official was inadmissable since the alien had no
opportunity to cross-examine the writer. The Board responded that
because section 243(h) relief is discretionary, an alien does not have, as
a matter of right, the privilege of cross-examination. Moreover, accord-
ing to the Board, the Attorney General could consider “any informa-
tion” that would assist the formation of his “opinion.”**® More recent
regulations indicate that the Service has adopted a less restrictive posi-
tion."'"

The right of the Attorney General to consider information other than
that adduced at the hearing has been the target of judicial challenge. In
Jay v. Boyd,'*® a section 244*® case, the Supreme Court countenanced
the use of confidential information by the INS when disclosure would be
harmful to the United States. Two later cases permitted the Service
to withhold from the alien only material endangering national security,
at Jcast in the hearing stage.’*® Subsequently adopted regulations im-

114. Id. at 388-89,

115. 11 1. & N. Dec. 565, 578, aff’d on other grounds sub nom. De Lucia v. Immi-
gration & Natualization Serv., 370 F.2d 305 (7th Cir. 1966), cert. denied, 386 U.S. 912
(1967).

116. 11 1. & N. Dec. at 578. The language in the Paul and Hosseinmardi decisions
may, however, indicate that De Lucia and Namkung are no longer strong precedent. See
also 8 C.F.R. § 242.17(e) (1976), quoted in note 121 infra.

117. 8 C.E.R. § 103.2(2) (1976):

If the decision will be adverse to the applicant or petitioner on the basis of
derogatory evidence considered by the Service and of which the applicant or
petttioner is unaware, he shall be advised thereof and offered an opportunity
to rebut it and present evidence in his behalf before the decision is rendered,
except that classified evidence shall not be made available to him. . . . In ex-
ercising discretionary power when considering an application or petition, the
district director or officer in charge, in any case in which he is authorized to
make the decision, may consider and base his decision on information not con-
tamed in the record and not made available for inspection by the applicant or
petitioner, provided the regional commissioner has determined that such infor-
mation is relevant and classified under Executive Order No. 11652 . . . as re-
quirmng protection from unauthorized disclosure in the interest of national se-
curity.

118. 351 U.S. 345 (1956).

119. Sec note 75 supra.

120. Milutin v. Bouchard, 370 U.S. 292 (1962); Radic v. Fullilove, 198 F. Supp. 162
(N.D. Cal. 1961). Radic is interesting since the court appeared to believe that the §
243(h) hearing should be understood as an adversary proceeding rather than merely a
chance for the alien to present his claim and evidence—the position of the Dolenz court,
sec notes 95-97 supra and accompanying text. The Radic court reasoned that

the right to a hearing embraces not only the right to present evidence in sup-
port of one’s position, but also a reasonable opportunity to know the claims
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84 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1976:59

plemented those decisions.’*® Even if the alien has access to the infor-
mation used against him, it may be of little value if his opportunity to
cross-examine or challenge its source is limited.'?* Furthermore, the
alien’s chance to rebut with additional evidence may be severely restric-
ted by the Service’s regulation about reopening hearings.!*3

Another kind of due process challenge was raised in Dombrovskis
v. Esperdy'** in which the respondent, a Yugoslavian seaman, argued
that the Service’s use of its unpublished decision in In re Kale'*® as
precedent for the handling of the 243(h) claims of all Yugoslavian
seamen denied him individual consideration of his case on the merits.
The court denied the alien’s motion for summary judgment'?® and in a
later opinion accepted the INS position that Kale was used in conjunc-
tion with an assessment of the particular evidence in each alien’s
claim.’® Thus, there was no denial of due process.

of the opposing party with the privilege of seeking to refute those claims. The
right to be heard and the right to contest opposing evidence are equal and coex-
isting rights, and both are essential to procedural due process . . . . This right
[to contest opposing evidence] was, in my opinion, inviolate in the absence
of a showing that the disclosure of those documents would be harmful to the
security or well being of the United States. . . .
198 F. Supp. at 165 (emphasis original). Few courts have been willing to follow
completely the Radic rationale that the § 243(h) hearing is a true adversary proceeding.
121. 8 C.F.R. § 242.17(e} (1976):
The trial attorney . . . may submit information not of record to be considered
by the special inquiry officer provided that the special inquiry officer or the

- Board has determined that such information is relevant and is classified under
Executive Order No. 11652 . . . as requiring protection from unauthorized dis-
closure in the interest of national security. When the special inquiry officer
receives such non-record information he shall inform the respondent thereof
and shall also inform him whether it concerns conditions generally in a speci-
fied country or the respondent himself. Whenever he believes he can do so
consistently with safeguarding both the information and its source, the special
inquiry officer should state more specifically the general nature of the informa-
tion in order that the respondent may have an opportunity to offer opposing
evidence.

122. See text accompanying notes 114-17 supra.

123. See regulations guoted in notes 67-68 supra and accompanying text.

124. 195 F. Supp. 488 (S.D.N.Y. 1961). See also note 269 infra.

125. In re Kale, No. A9 555 532 (INS, April 23, 1958) (unpublished opinion of the
Assistant Commissioner of the Enforcement Division), reprinted in part in Dombrovskis
v. Esperdy, 195 F. Supp. 488, 491-92 (S.D.N.Y. 1961). Because of the number of
§ 243(h) claims by Yugoslav seamen, the Service suspended action on all such claims
while it gathered information on the internal situation in Yugoslavia. That material
was set forth in the Kale decision, which denied relief and which was distributed to all
service officers with an attached letter requiring that all pending Yugoslavian seamen
cases be determined according to the criteria in Kale. 195 F. Supp. at 492,

126, 195 F. Supp. at 496.

127. Dombrovskis v. Esperdy, 209 F. Supp. 673 (S.D.N.Y. 1962).

https://openscholarship.wustl.edu/law_lawreview/vol1976/iss1/10
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Few other due process issues have been litigated in section 243(h)
cases. and upon analysis due process challenges have produced only
limited restraints upon the Attorney General’s procedures or exercise of
discretion. The hearing and other procedural requirements may delay
deportation, but in no way do they ease or clarify the burden of persua-
sion the alien must meet.’*3

2. Errors of Law and Statutory Construction

In a few cases the courts have been willing to reverse a decision of a
sp~cial inquiry officer or the Board on a finding that the statute
has been misconstrued. All of these cases have involved the construc-
tion of the terms “physical persecution” or “persecution.” In Blazina v.
Bouchard,'** the Third Circuit defined “physical persecution” to mean
“confinement, torture, or death inflicted on account of race, religion, or
political viewpoint.”’®® Later that year, the same circuit was confron-
ted in Dunat v. Hurney'>* with the claim of a Yugoslavian seaman that
he would be denied all employment upon his return to his native country.
The INS had held that economic deprivation did not amount to “physical
persecution,” but the court reversed, saying

|tjhe denial of an opportunity to earn a livelihood . . . is the

equivalent of a sentence to death by means of starvation and none the

less final because it is gradual. The result of both is the same, and it is
onc that Congress, motivated by the humanitarian instincts . . . certainly
hopcd to avoid when subsection 243 (h) was enacted.!32

Dunat was the first 243(h) case to reverse a decision of the Attorney
General for an “error of law”'*® or misconstruction of the statute and
was quickly followed by Sovich v. Esperdy.*®* There, the special inquiry

128. See note 50 supra and notes 185-99 infra and accompanying text.

129. 286 E.2d 507 (3d Cir.), cert. denied, 366 U.S. 950 (1961).

130. /Id. at 511.

131. 297 F.2d 744 (3d Cir. 1961).

132. Id. at 746. Interestingly, the court also suggested in dictum that once given
proof of persecution, the INS “must entertain and exercise its discretion in the manner
prescribed by Congress.” Id. at 748. (emphasis added).

133, Id. at 749 (emphasis deleted).

134, 319 F.2d 21 (2d Cir. 1963). Sovich had escaped from Yugoslavia in 1956.
After a year in an ltalian refugee camp, he obtained a job on a Panamanian ship from
which he entered the United States. Deportation proceedings began after he overstayed
the period authorized by his entry permit. In support of his § 243(h) claim, Sovich
testified that while in Yugoslavia he had opposed the Communist government on religicus
and poltical grounds, made statements to friends against the government, been ques-
tioned and warned against further opposition by government officials, and made several
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86 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1976:59

officer had denied relief by construing the statute to contemplate
persecution visited upon the alleged offender in the form of corporal
punishment, torture or death because of race, religion or political
opinion. Here the punishment which the applicant fears he might
suffer would apparently be after conviction for a crime [defection from
Yugoslavia] cognizable under the recognized juridical system. That is
not persecution.3%
The Sovich court, citing Dunat, found that it had the authority to review
the standards used by the Attorney General in evaluating 243(h) claims
to detetmine whether he was exercising his discretion within the statuto-
ry limits.?®¢ The court said that the special inquiry officer had miscon-
strued the statute or its standards in three respects. First, by assuming
that conviction for an illegal departure under a “recognized juridical
system” was never physical persecution, the special inquiry officer over-
looked the possibility that such a system could be perverted to achieve
persecutory ends, particularly if the imprisonment were for many
years.’®” Second, it was erroneous to presume that punishment for

attempts to escape (before succeeding). He expressed fear of imprisonment for his
escape, statements, and belief upon any return to Yugoslavia. Id. at 23,

135. Sovich v. Bsperdy, 319 F.2d 21, 24 (2d Cir. 1963), quoting unpublished opinion
of the special inquiry officer.

136. 319 F.2d at 25-27.

Reason as well as authority supports the position that the standards em-
ployed by the Attorney General in exercising his discretion under § 243(h)
are subject to judicial review. The Attorney General’s assessment of the con-
ditions obtaining in any particular country, is, of course, a political matter, a
“question of fact.” It is equally clear, we believe, that the standards by which
those conditions are to be judged—what Congress meant by the expression
“physical persecution”—is a question of law. For the courts to rule upon that
issue is not an intrusion into the Attorney General's discretion. It is rather
an interpretation of the statutory prerequisites to any proper exercise of his dis-
cretion.

1d. at 26-27.

The court admitted that in some cases the interpretation of a statute might be within
the realm of administrative expertise. No such problem, however, was to be found in §
243(h) which,

like its predecessor statute, reflected the humanitarian intent of Congress that
aliens should not be expelled from our shores into the hands of totalitarian re-
gimes unwilling to recognize even elementary standards of human decency.
Neither the Attorney General nor his delegates in the Immigration and Nat-
uralization Service are better able than we to gauge the bounds of that Con-

gressional concern, and thus to define the limits within which the Attorney
General’s discretion is to operate.

Id. at 27 (emphasis added).
137. Id. at 28-29.
We do not suggest that any incarceration for even political crimes, such as
the one here involved, would constitute physical persecution under § 243(h).

https://openscholarship.wustl.edu/law_lawreview/vol1976/iss1/10
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illegal departure, under the facts presented in Sovich’s case, would not
be politically motivated or would not constitute punishment “because of
. . . political opinion.”**® Finally, the special inquiry officer had failed
to include confinement, as required by the Blazina decision,*®® among
the forms of possible persecution.’*® The court therefore remanded the
case so that a renewed application for relief could be considered under
the correct standards.'*!

In a somewhat self-contradictory dissent*** Judge Moore argued that
the Attorney General alone had the “competence” to determine the
meaning of “physical persecution.”*** He based this conclusion on the
long history of judicial recognition of the executive and legislative
branches, “plenary” power to exclude and expel aliens*** and the execu-
tive’s special capacity to evaluate the political conditions in foreign
countries where probable persecution is alleged. Such determinations
“are closely related to the conduct of our foreign relations and involve
political assessments and judgments which the courts have no compe-
tence to review.”**> While this argument is representative of the judicial

However repugnant to our own concept of justice, a brief confinement for ille-
gal departure or for political opposition to a totalitarian regime would not nec-
essarily fall within the ambit of Congress’s special concern in enacting this pro-
vision. We are unwilling to believe, however, that Congress has precluded
from relief under § 243(h) an alien threatened with long years of imprison-
ment, perhaps even life imprisonment, for attempting to escape a cruel dictator-
ship. Such a construction of the statute would attribute to Congress an insens-
itivity to human suffering wholly inconsistent with our national history.

We hold, therefore, that the Attorney General, through his delegate, errone-
ously construed the limits of his discretion in ruling that imprisonment for ille-
gal departure may never constitute “physical persecution” within the purview
of § 243(h).

Id. at 29 (emphasis original).

138, Id. at 28

139. Blazina v. Bouchard, 286 ¥.2d 507 (3d Cir.), cert. denied, 366 U.S. 950 (1961).
See text accompanying note 130 supra,

140. 319 F.2d at 28.

141, Id. at 29.

142. At one point Judge Moore said that as a first step the Attorney General must
make “factual findings as to whether the statutory prerequisites of eligibility have been
met.” Id. at 32, Then he remarked, “the determination of whether an alien would be
subject to physical persecution is not simply a decision of a factual question. It is the
opinion of the Attorney General that is to control.” Id. at 33.

143, Id. at 34.

144. Id. at 32, citing Harisiades v. Shaughnessy, 342 U.S. 580 (1952), Carlson V.
Landon, 342 U.S. 524 (1952), Yamataya v. Fisher, 189 U.S. 86 (1903), Fok Young Yo
v. United States, 185 U.S. 296 (1902), and Nishimura Ekiu v. United States, 142 U.S.
651 (1892).

145. 319 F.2d at 34,
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88 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1976:59

attitude prevailing until the early 1960%, it is more applicable to
judicial review of INS factual determinations than to the review of the
standards used by the service or its construction of the statute.

After the 1965 amendment of section 243(h),*4¢ the Ninth Circuit in
Kovac v. United States Immigration & Naturalization Service't" re-
viewed the Board’s construction of “persecution on account of race,
religion or political opinion.” In evaluating Kovac’s claim of possible
economic persecution, the Board had applied the Dunat**® standard
under which relief could be granted only if the alien proved he would be
denied all means of earning a living. The court looked to the language
and the legislative history**® of the 1965 amendment and found the
Board’s standard to be erroneous. According to the court, Congress
intended to

effect a significant, broadening change in section 243(h) which would
lighten the burden imposed on applicants for asylum by removing the
requirement that they show threatened bodily harm. This intent seems
especially relevant to cases of alleged economic persecution. The
burden of showing a probable denial of all means of earning a
livelihood arose from the necessity of showing bodily harm. It was a
particularly difficult burden for an alien to discharge, and resulted in
the denial of relief in cases of economic persecution- though the
harassment was substantial.

The amendment thus eliminated the premise upon which courts
construing the old statute—and the Board in this case—based the rule
that, to come within the reach of section 243(h), a denial of employ-
ment opportunities must extend to all means of gaining a livelihood.
The amended statute shifts the emphasis from the consequences of
the oppressive conduct to the motivation behind it. An alien is now
eligible for the humanitarian relief provided by the statute if he can
show that, if deported, he would probably suffer persecution because of
race, religion, or political opinion.15°

146. See notes 42-49 supra and accompanying text.

147. 407 F.2d 102 (9th Cir. 1969). Kovac, a Yugoslavian of Hungarian extraction,
had been trained as a chef. Because he refused to spy for the Yugoslavian secret police
upon Hungarians in Yugoslavia he lost his job as a chef and was unable to find
employment as a cook. He eventually obtained a position on a Yugoslavian ship and
deserted in the United States. He alleged that he would be imprisoned upon return to
Yugoslavia because his desertion would be considered a denunciation of communism;
furthermore, he would be unable to find suitable employment. Id. at 104.

148. See notes 131-32 supra and accompanying text.

149. See notes 4249 supra and accompanying text.

150. 407 F.2d at 106-07.

https://openscholarship.wustl.edu/law_lawreview/vol1976/iss1/10
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Consequently, under amended section 243(h) a “probability of de-
liberate imposition of substantial economic disadvantage upon a alien
for reasons of race, religion or political opinion is sufficient to confer
upon the Attorney General the discretion to withhold deportation.”*5!

Kovac is, however, the only decision since 1965 in which a court has
reversed the Attorney General on grounds of misconstruction. There
appears to have been no other litigation on the issue whether the 1965
amendments worked a significant liberalization of the standards of
persecution incorporated under the section.

3. Abuse of Discretion; Arbitrary and Capricious Action

In addition to reviewing for adequate due process and proper agency
construction of the statutory language, the courts may also review for
abuse of discretion and arbitrary or capricious action by the Attorney
General.’®* With the exception of the cases discussed below, no court
has found either abuse of discretion or arbitrary or capricious action in
the denial of section 243 (h) relief. Indeed, one must look elsewhere
to find any discussion or definition of the terms.*5®

151, Id. at 107 (emphasis added).

152, See, e.g., Shkukani v. Immigration & Naturalization Serv., 435 F.2d 1378, 1382
(8th Cir.), cert. denied, 403 U.S. 920 (1971); Kerkai v. Immigration & Naturalization
Serv., 418 F.2d 217 (3d Cir. 1969), cert. denied, 397 U.S. 1067 (1970); Siu Fung Luk v.
Rosenberg, 409 F.2d 555 (9th Cir.), cert. denied, 396 U.S. 801 (1969); Hosseinmardi v.
Immigration & Naturalization Serv., 405 F.2d 25 (9th Cir. 1968); Asghari v. Immigra-
tion & Naturalization Serv., 396 F.2d 391 (9th Cir. 1968); Hyppolite v. Immigration &
Naturalization Serv., 382 F.2d 98 (7th Cir. 1967); Lena v. Immigration & Naturalization
Serv., 379 F.2d 536 (7th Cir. 1967); Morin v. Bouchard, 311 F.2d 181 (3d Cir. 1962);
United States ex rel. Fong Foo v. Shaughnessy, 234 F.2d 715 (2d Cir. 1955).

The courts do not appear to draw any distinctions between abuse of discretion and
arbitrary or capricious action.

153. Professor Jaffe has suggested that,

[blroadly stated an abuse of discretion is an exercise of discretion in which
a relevant consideration has been given an exaggerated, an “unreasonable”
weight at the expense of others. The “letter” has been observed; the “spirit”
has been violated. Discretion implies a “balancing”; where the result is eccen-
tric, either there has not been a balancing, or a hidden or mayhap improper
motive has been at work. . . . Judge Magruder has put it well as “a clear
error of judgment in the conclusion . . . reached upon a weighing of the rele-
vant factors.”

L. JArrE, JupiciAL, CONTROL OF ADMINISTRATIVE ACTION 586-87 (1965) (emphasis
supplied by Prof. Jaffe), citing McBee v. Bomar, 296 F.2d 235, 237 (6th Cir. 1961).
McBee, however, involved the abuse of discretion by a court in not granting a motion for
a continuance.
Professor Berger has said that
[ilt is no more possible to encompass the scope of “arbitrariness” within a

Washington University Open Scholarship



90 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1976:59

The cases involving the suspension of deportation have indicated
some of the content of the abuse of discretion standard of review. In
United States ex rel. Kaloudis v. Shaughnessy,'® the court said that it
could not review the Service’s discretionary decision to deny an alien a
voluntary departure unless “it affirmatively appears that the denial has
been actuated by considerations Congress could not have intended to

single definition than to define satisfactorily “reasonable care” or “due process”
or “fraud.” Basically arbitrariness consists of action that is unreasonable
under all the circumstances. A few criteria, which by no means exhaust the
possibilities, can be drawn from the cases. Arbitrary action may be colored
by improper motivation; it may be action which has an impermissible basis,
as when Republicans or redheads are denied an equal opportunity to do busi-
ness with the government; or action which is unsupported by evidence, or turns
on failure to consider relevant evidence, even in the presence of plenary discre-
tion.
Berger, Administrative Arbitrariness and Judicial Review, 65 CoLum. L. Rev. 55, 82-83
(1965) (footnotes omitted). Of particular interest is Professor Berger’s statement that
action unsupported by evidence is an abuse of discretion. The cases cited by Professor
Berger suggest that a finding or conviction unsupported by any evidence constitutes a
violation of due process. Id., cases cited at 59 n.20, 71 n.84. It is unclear whether
“ansupported by evidence” also includes inappropriate (i.e., not supportive of the
finding) or insufficient evidence. The latter possibility, of course, merges with the
substantial evidence standard, a different scope of review. See notes 228-30 infra and
accompanying text,
Drawing upon the work of Professors Jaffe and Berger, one student commentator has
made the following observations about the concept of abuse of discretion:
“Abuse of discretion . . .” . . . mean[s] more than that the agency, after con-
sidering and weighing all the relevant facts, struck a balance different from
that which the court would have reached. . . . [Aldministrative agencies are
vested with discretion by Congress primarily because of their expected exper-
tise in divining and effectuating congressional policy. The agency’s expertise
is probably only of value so lIong as it weighs those considerations, and only
those considerations, which Congress intended that it take into account in ef-
fectuating the legislative policy. Thus, if an agency were to include within its
consideration irrelevant factors, or if it were to exclude a factor which Con-
gress intended it to consider in enforcing federal policy, it would have “abused”
its discretion, because: 1) the agency would no longer be acting under the con-
gressional mandate; and 2) its value as an expert body—the reason for defer-
ence by the courts and for congressional trust—would be lost.
A third way in which an agency might abuse its discretion would be to give
unreasonable weight to one or more relevant factors. Congress presumably did
not, and possibly could not, delegate authority to an agency to act arbitrarily
or capriciously. Thus, if an agency reached a completely unreasonable result
after weighing the relevant facts, the court should set that finding aside.
Comment, Abuse of Discretion: Administrative Expertise vs. Judicial Surveillance, 115
U. Pa. L. Rev. 40, 41-42 (1966) (footnotes omitted). The problem with applying this
analysis to a § 243(h) case, of course, is the absence in the statutory language or
legislative history of any clear indication of the “relevant factors.” See also Saferstein,
Nonreviewability: A Functional Analysis of “Committed to Agency Discretion,” 82
HAaRrv. L. REv. 367, 368 (1968); note 169 infra.
154. 180 F.2d 489 (2d Cir. 1950) (L. Hand, C.J.).

https://openscholarship.wustl.edu/law_lawreview/vol1976/iss1/10
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make relevant.”*® While the Kaloudis court did not specifically tie its
test to the abuse of discretion concept, that connection was subsequently
made by the same circuit in Wong Wing Hang v. United States Immi-
gration & Naturalization Service.'>®

Wong Wing Hang involved an alien’s appeal from the Service’s denial
of a section 244 (a)**" suspension of deportation. That section, although
not specifically requiring any findings of fact by the Attorney General
before the grant of a suspension, does set forth factual criteria (period
of residency, good moral character, hardship) that the alien must
satisfy before relief may be obtained. In Wong Wing Hang, Judge
Friendly outlined a two-step review process of section 244(a) cases.
First, the Service’s findings of fact “on which a discretionary denial of
suspension is predicated must pass the substantial evidence test.”%®
Second, presuming the alien’s evidence satisfied the statutory criteria for
suspension, the court would review the Attorney General’s exercise of
discretion in denying relief; a denial could be reversed if it constituted an
abuse of discretion or arbitrary or capricious action.’®® Judge Friendly

155. Id. at 491.

156. 360 F.2d 715, 719 (2d Cir. 1966).

157. See text quoted in note 75 supra.

158. 360 F.2d at 717. Judge Friendly drew this conclusion from a footnote in Foti:

In the instant case the special inquiry officer not only found that petitioner
failed to meet the eligibility requirements for suspension of deportation, since
no hardship would result from his deportation, but further indicated that, even
had the hardship requirement been met, relief would have been denied as a dis-
cretionary matter. Since a special inquiry officer cannot exercise his discretion
to suspend deportation until he finds the alien statutorily eligible for suspen-
sion, a finding of eligibility and an exercise of (or refusal to exercise) discre-
tion may properly be considered as distinct and separate matters. And since
the finding of eligibility involves questions of fact and law, paragraph (4) of
§ 106(a) might be read to require this finding to be based on substantial evi-
dence in the record. . . . However, we need not pass on this question here.
And, of course, denial of suspension of deportation as a discretionary matter
is reviewable only for arbitrariness and abuse of discretion, and thus could
hardly be within the procedural and evidentiary requisites of paragraph (4).

Foti v. Immigration & Naturalization Serv., 375 U.S. 217, 228-29 n.15 (1963).

159. 360 F.2d at 718. Judge Friendly’s reasoning is interesting. He begins by noting
that § 106(a) does not provide a standard of review for the exercise of agency discretion.
Section 106(a), however, was intended by Congress to “‘implement and apply’” § 10
of the Administrative Procedure Act, 5 U.S.C. §§ 701-706 (1970), to deportation cases.
The APA's “abuse of discretion” scope of review provision would apply provided the
Service’s action is not one “committed to agency discretion by law.” Although Congress
had amended § 244(a) by substituting a requirement that the Attorney General form an
“opinion” rather than make a “finding” on the issue of hardship, both the Service and the
courts had countenanced judicial review of the discretionary determination. Hence,
review was not precluded. 360 F.2d at 717-719.

Judge Friendly’s assertion that § 106(a) was designed to “ ‘implement and apply’ ” the

Washington University Open Scholarship



92 WASHINGTON UNIVERSITY LAW QUARTERLY [Vol. 1976:59

then went on to explore the meaning of the term “abuse of discretion.”
He noted that there were two arguable meanings, the first being “a sort of
‘clearly erroneous’ concept” best used in reviewing discretionary judicial
action.’®® According to the second concept, discretion is abused “only
when the action ‘is arbitrary, fanciful or unreasonable, which is another
way of saying that discretion is abused only where no reasonable man
would take the view’ under discussion.”*®* Judge Friendly found the
Iatter concept more appropriate for reviewing administrative action and
developed it by adding:
[tlhe denial of suspension to an eligible alien would be an abuse of
discretion if it were made without a rational explanation, inexplicably
departed from established policies, or rested on an impermissible basis
such as an invidious discrimination against a particular race or group,
or, in Judge Learned Hand’s words, on other “considerations that
Congress could not have intended to make relevant,”182
Wong Wing Hang thus distinguished judicial review of the Attorney
General’s findings of fact that may establish eligibility for discretionary
relief from judicial review for abuse of the actual exercise of discretion.
Even in some section 244 cases the distinction may be hard to main-
tain;'%® in section 243(h) cases it is often difficult to tell how, if at
all, the courts could readily distinguish between the two levels of review
of fact and discretionary action. Unlike section 244, section 243(h)
contains few factual prerequisites for a suspension; thus, there is less
material for a court to call, by analogy, a finding and review with the
substantial evidence test. Evidence of possible persecution in a foreign
nation is often much less objective than evidence of residence, good

Administrative Procedure Act to deportation cases appears to contradict the Supreme
Court’s analysis in Foti v. Immigration & Naturalization Serv., 375 U.S. 217, 224-26. See
note 69 supra.

160. 360 F.2d at 718.

161. Id., citing Delno v. Market St. Ry., 124 F.2d 965, 967 (9th Cir. 1942).

162. 360 F.2d at 719, citing United States ex rel. Kaloudis v. Shaughnessy, 180 F.2d
489, 491 (2d Cir. 1950). The Second Circuit recently reaffirmed its two step analysis
and definition of abuse of discretion in a case involving the denial of a voluntary
departure. Bolanos v. Kiley, 509 F.2d 1023 (2d Cir. 1975) (Friendly, I1.).

163. See Rassano v. United States Immigration and Naturalization Serv., 492 F.2d
220, 227 (7th Cir. 1974). The court held that the Attorney General had abused his
discretion in finding that the respondent had failed to establish his good moral character.
The court’s discussion indicated that the abuse was in the finding of facts, not the
exercise of discretion. Since the finding of some facts is a prerequisite to the exercise of
discretion and any abuse, the two-step Wong Wing Hang review process will in some, but
not all cases, seem artificial.
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moral character, and hardship in the United States. Moreover, Con-
gress consciously wrote any requirement of a factual finding by the
Attorney General out of section 243 (h).*** Perhaps for these reasons,
courts, until recently,’® did not employ the Wong Wing Hang analysis
in 243(h) cases. As a consequence, however, courts that claimed to be
reviewing for abuse of discretion were very imprecise in explaining the
contents or process of their analysis. Most of the courts appear to have
reviewed the evidence closely and then found no abuse.’®® Other
courts stated that they could not substitute their opinion on the facts for
that of the Attorney General, but then went on to look at the facts in the
record to see if the denial of relief was supported by a “reasonable
foundation,” “ample evidence,” or some other similar evidentiary stan-
dard’®” and hence was not an abuse of discretion.*®® That is, review for
abuse of discretion seems to have involved some degree of review of the
facts.'®®

164. See text accompanying notes 34-41 supra.

165. See text accompanying notes 200-23 infra.

166. See, e.g., cases cited note 151 supra.

167. See notes 181-84 infra and accompanying text.

168. E.g., Khalil v. District Director of the United States Immigration & Naturaliza-
tion Serv., 457 F.2d 1276 (9th Cir. 1972); Antolos v. United States Immigration &
Naturalization Serv., 402 F.2d 463 (9th Cir. 1968); Polites v. Sahli, 302 F.2d 449 (6th
Cir.), cert. denied, 371 U.S. 916 (1962), Kam Ng v. Pilliod, 279 F.2d 207 (7th Cir.
1960), cert. denied, 365 U.S. 860 (1961); United States ex rel. Contisani v. Holton, 248
F.2d 737 (7th Cir. 1957), cert. denied, 356 U.S, 932 (1958).

169. The question of the extent to which judicial review of administrative action for
abuse of discretion constitutes a review of the evidence remains ambiguous. In Citizens
to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971), the Supreme Court
considered the meaning of judicial review of agency action for abuse of discretion under
§ 10(e)(G) (1) of the Administrative Procedure Act, 5 U.S.C. § 706(2) (A) (1970). To
find that an action was “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law,”

the court must consider whether the decision was based on a consideration of

the relevant factors and whether there has been a clear error of judgment. . . .

Although this inquiry into the facts is to be searching and careful, the ultimate

standard of review is a narrow one. The court is not empowered to substitute

its judgment for that of the agency.
401 U.S. at 416 (emphasis added). The “relevant factors” language comes from McBee
v. Bomar, 296 F.2d 235, 237 (6th Cir. 1961). The Court’s language can be construed to
mean that the reviewing court should look to the facts in the record to determine
whether the agency considered the relevant factors (economic and envirommental in
Overton Park) in taking its action. Failure to consider such factors would be an abuse
of discretion. It should be noted, however, that judicial scrutiny of agency consideration
of relevant factors sweeps more broadly than Judge Friendly’s definition in Wong Wing
Hang of the scope of review for abuse of discretion. See text accompanying notes 160-
62 supra.

Under the Overton Park analysis the key problem for the courts becomes whether
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Three section 243(h) cases have found abuse of discretion or arbi-
trary or capricious action. United States ex rel. Mercer v. Esperdy'™®
involved a convoluted set of facts and procedure. The court found
the special inquiry officer’s refusal to reopen respondent’s hearing to
evaluate her 243(h) application to be arbitrary and capricious since
there had been no substantive determination of the application, some-
thing the court believed necessary because the claimed potential physical
persecution could involve “the very life” of the respondent.!™ In
addition, the court found the evidence offered in the respondent’s appli-
cation to be “compelling enough to lend at least prima facie credence to
[her] assertions and to compel an administrative decision on their

(and arguably how) the agency considered the relevant factors, particularly when no
factual findings are required and the administrative record is incomplete. In Overton
Park, the Court remanded the case for review on the whole record which, if it was
incomplete, could be supplemented by requiring testimony from the agency officials who
made the decision. In § 243(h) cases, remand and testimony by INS officers would be
ualikely, for the Service requires a full record with opinions in virtually all deportation
matters. And, in fact, the reported Board decisions in § 243(h) cases show that the
alien’s evidence is usually weighed and rebutted. The Board normally indicates the fac-
tors used in reaching its decision.

For a consideration of the scope of review issue in Overton Park, see The Supreme
Court—1970 Term, 85 Harv. L. Rev. 3, 315-25 (1971). The Court reaffirmed the
Overton Park exposition of review for abuse of discretion in Bowman Transp., Inc. v,
Arkansas-Best Freight System, Inc., 419 U.S. 281, 285-86 (1974). Although Overton
Park and Bowman involved the judicial review provisions of the Administrative Proce-
dure Act, 5 US.C. § 706 (1970), which are not applicable to the review of § 243(h)
cases, there is no reason to believe that the Court would impose a different definition of
review for abuse of discretion in deportation cases.

170. 234 F. Supp. 611 (S.D.N.Y. 1964). The respondent was a Haitian who had
been ordered deported after withdrawing a § 243(h) application. She was permitted a
voluntary departure but failed to leave as scheduled. She was therefore placed upon a
flight to Haiti, but because of bad weather the plane was diverted to Miami and the flight
terminated. There respondent was mistakenly admitted as a nonimmigrant for pleasure;
she remained in the United States until she was again apprehended by the INS and
ordered to show cause why she should not be deported. Before the hearing, the
respondent filed a § 243(h) application including an affadavit outlining the antiDuvalier
activities of her family and their search for asylum in foreign embassies and the United
States. No hearing was held, and six months later the order to show cause was
cancelled on the grounds that the original deportation order was still outstanding because
no deportation had been accomplished and therefore no new entry to the United States
was effected. Ms. Mercer then sought a reopening of her original deportation hearing so
she could present her § 243(h) claim. The motion was denied by the special inquiry
officer because the evidence sought to be presented supposedly had been available at the
time of the original hearing, and no new circumstances had arisen warranting a
reopening. The respondent, after having her appeal dismissed by the Board, sought a
writ of habeas corpus. Id. at 612-14.

171. Id. at 615.
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validity.”*™ The court also held the special inquiry officer’s decision to
be an abuse of discretion because he had failed to take administrative
notice of the repressive conditions in Haiti, facts widely reported in
the press.!™

Similarly, in United States ex rel. Fong Foo v. Shaughnessy,*™* Judge
Frank took judicial notice of the “ruthless behavior” of the government
of the People’s Republic of China toward supporters of the former
Nationalist government and found the INS decision that the respondent
would not be physically persecuted to be arbitrary and capricious.*™
Although the reasoning of the court was clearly correct, the result—
given the facts—was arguably incorrect, because the respondent, a long-
time supporter of the Nationalist government, had refused to execute the
documents required to permit his deportation to Taiwan and had,
instead, raised his section 243(h) claim in terms of deportation to the
mainland.'® This was clearly a delaying tactic of the sort courts should
not tolerate.*"?

Finally, in Kovac v. Immigration & Naturalization Service,'™ the
Ninth Circuit found that the Board’s decision was arbitrary and capri-
cious because it was founded upon a “patent misconstruction of the rec-
ord” rather than a weighing of the evidence.?™ Although the court did

172. 1d. The court was particularly concerned with the evidence regarding the
respondent’s brother who had been active in antiDuvalier politics in Haiti and, after
fleeing the country, had been involved in various antiDuvalier refugee organizations.

173, Id. at 616-17.

174, 234 F.2d 715 (2d Cir. 1955) (Frank, J.).

175. Id. at 718-19. Judge Frank stated:

On the basis of a fact which we know judicially, an administrative determina-
tion of the contrary fact is arbitrary and capricious, and therefore administra-
tive action grounded on that finding is outside the administrative discretion
conferred by the statute,

Id. at 719.

Fong Foo is also cited for its dictum:

[a] statute should, if possible be so construed as not to be—or come close to
the brink of being—unconstitutional. This statute [§ 243(h)] comes close to
that brink and perhaps goes over it, if interpreted to give the Attorney General,
or any of his subordinates, arbitrary power.

Id. at 720.

176. Id. at 717.

177. See note 4 supra.

178. See notes 147-51 supra and accompanying text.

179. 407 F.2d at 107. Kovac had testified that he had ceased working on shore and
had taken a job on a ship in order to obtain a home for his family. The Board said that
this testimony “completely belied” his claim of persecution. The court, on the other
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not elaborate upon the point, it would seem that the Board should ex-
plain in its opinion how it evaluates the evidence and construes the
record to avoid reversal for taking arbitrary and capricious action. Such
a requirement is basically one of due process, that is, the necessity for
a “reasoned decision.”8°

Whatever the meaning of abuse of discretion in section 243(h) cases,
it is evident that very few aliens can satisfy its requirements and obtain
reversal of an INS denial of a stay of deportation.

4. Review of Evidence

The courts appear to review the evidence in 243(h) cases in three
distinguishable ways. First, many courts that claim to be reviewing for
abuse of discretion look to the facts in the record and set them out at
some length in their opinions.*8! In the context of reviewing for abuse of
discretion, the Seventh Circuit has said, in at least four cases, that it
will not substitute its opinion for the Attorney General’s if his “rea-
sons” for denying relief are “sufficient on their face.”?%* “Reasons”

band, read the testimony to mean that Kovac had taken the seamen’s job because
persecution made it impossible to find work on shore and support his family., Id,

180. See Wong Wing Hang v. Immigration & Naturalization Serv., 360 F.2d 715 (2d
Cir. 1966).

181. See cases cited note 152 supra. See also note 169 supra.

182. Lena v. Immigration & Naturalization Serv., 379 F.2d 536, 637 (7th Cir. 1967);
Chao-Ling Wang v. Pilliod, 285 F.2d 517, 520 (7th Cir. 1960); Obrenovic v. Pilliod, 282
F.2d 874, 876 (7th Cir. 1960); Kam Ng v. Pilliod, 279 F.2d 207, 210 (7th Cir. 1960),
cert. denied, 365 U.S. 860 (1961).

Lena, a Turkish citizen of the Greek Orthodox religion, claimed he would be
persecuted in Turkey for his religious beliefs. His testimony and other evidence
revealed, however, that the Greek Orthodox releigion was practiced by other individuals
in Turkey and that he had not been prevented from attending church or working, Nor
had he been arrested while living in Turkey. 379 F.2d at 537-38. In Chao-Ling Wang,
a Nationalist Chinese naval officer in the United States for military training overstayed
his visa and claimed he would be physically persecuted upon return to Taiwan, The
special inquiry officer apparently discussed the nature of the Nationalist government and
determined it was “not a police state.” The court did not disagree and added that a
military prosecution for desertion was not comprehended within § 243(h). 285 F.2d at
518, 520. Obrenovic involved a Yugoslavian citizen who offered as grounds for possible
physical persecution his service in the Chetniks during World War II, his postwar arrest,
a letter from his wife in Yugoslavia, and the facts that he had secured his passport
surreptitiously and had written an antigovernment article. The INS officer described
conditions in that country and found the respondent’s evidence not “convincing.” The
court agreed. 282 F.2d at 875. In Kam Ng, the alien claimed he would be returned to
the People’s Republic of China if he were deported to Hong Kong. Neither the INS
officer or the court could find any reason to believe the contention. 279 F.2d at 209,
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