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738 WASHINGTON UNIVERSITY LAW QUARTERLY

I. INTRODUCTION

On May 3, 1948, the Supreme Court issued two decisions in four cases
that are now remembered as Shelley v. Kraemer.' In the Shelley cases,
the Supreme Court held that judicial enforcement of racially restrictive
covenants violated the equal protection clause of the fourteenth amend-
ment. The Court's holding-that judicial enforcement of a private right
constitutes state action for purposes of the fourteenth amendment-has
generated enough criticism and commentary to fill a small library. There
is, however, a significant aspect of the restrictive covenant litigation that
has not received as much attention. The Supreme Court's decision in the
restrictive covenant cases was the result of a highly organized effort in-
volving more than thirty years of litigation and hundreds of cases. The
conflict which caused the litigation arose from a dramatic population
shift that occurred in the early decades of the twentieth century. The
great migration of black families from rural areas to urban industrial cen-
ters prompted various efforts to establish and maintain racial segregation
in housing. After legislated segregation failed, private covenants became
the primary vehicle for maintaining segregated housing.2

The forces against restrictive covenants consisted of black families in
search of adequate housing, the NAACP, and the lawyers who served on
that organization's legal committee. From 1926 to 1947, the NAACP
and the lawyers fighting against the covenants lost the vast majority of
the hundreds of cases in which they challenged the covenants. By 1944,
The American Law Institute's Restatement of Property, one of the most
influential treatises in the field, endorsed racial covenants as a valid ex-
ception to the general rule against restraints on the alienation of
property.3

In the face of a vast amount of adverse legal precedent, the NAACP
lawyers seemed to know that they would ultimately prevail in the
Supreme Court. Charles Hamilton Houston, who served at various times
as counsel to the NAACP and was dean of Howard University Law

1. The Supreme Court's decision in Shelley v. Kraemer, 334 U.S. 1 (1948), was a consolida-
tion of appeals from two state supreme court decisions: Kraemer v. Shelley, 198 S.W.2d 679 (Mo.
1946) (involving property located in St. Louis, Missouri) and McGhee v. Sipes, 25 N.W.2d 639
(Mich. 1947) (involving property located in Detroit, Michigan). The Supreme Court decision in
Hurd v. Hodge, 334 U.S. 24 (1948), represented the consolidation of two cases concerning properties
located in the District of Columbia: Hurd v. Hodge and Urciolo v. Hodge. All four cases are
hereinafter referred to collectively as the restrictive covenant cases.

2. See infra notes 8-20 and accompanying text.
3. See infra note 13 and accompanying text.
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School and the architect of the NAACP's school desegregation strategy,
devised the restrictive covenant strategy. The covenant strategy involved
an evidentiary demonstration of the relationship of crime and disease to
overcrowded conditions in urban ghettoes, and the role of restrictive cov-
enants in the perpetuation of those problems. This strategy, which made
the victory in Shelley possible, also had a profound influence on the
Supreme Court's attitude toward civil rights litigation. This Article will
explore the origin and development of the covenants,4 and examine ur-
ban housing conditions in the 1930s and 1940s.1 It will review the
NAACP's legal strategy and that organization's coordination of the cov-
enant litigation,6 and it will analyze each of the four cases that eventually
reached the Supreme Court.7

II. THE ORIGIN AND DEVELOPMENT OF RACIAL COVENANTS

Racially restrictive covenants were prompted, in large measure, by the
great migration of black families from rural areas to northern and mid-
western industrial centers. The migration from field to factory began in
the second decade of the twentieth century and reached its peak during
the Second World War.' One response to the increased presence of black
families in cities was the enactment of municipal ordinances which pro-
hibited these families from owning, renting or otherwise occupying prop-
erty except in specified areas of the cities. The ordinances were promptly
challenged in courts and the Supreme Court ultimately held them uncon-
stitutional in Buchanan v. Warley.9 In Buchanan, the Supreme Court
invalidated a Louisville, Kentucky ordinance. The Court concluded that
racial minorities were protected by the equal protection clause of the
fourteenth amendment from state or municipal legislation that limited
their rights to acquire, use, or dispose of property solely because of
race. 10

After Buchanan, restrictive covenants quickly became the primary
means by which neighborhoods maintained racially segregated housing
patterns. The covenants were either inserted into deeds by real estate

4. See infra notes 8-20 and accompanying text.
5. See infra notes 21-23 and accompanying text.
6. See infra notes 24-53 and accompanying text.
7. See infra notes 54-85 and accompanying text.
8. See G. MYRDAL, AN AMERICAN DILEMMA (1944).
9, 245 U.S. 60 (1917).

10. Id.
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740 WASHINGTON UNIVERSITY LAW QUARTERLY

developers at the time of construction or prepared by attorneys retained
by neighborhood organizations, executed by individual homeowners, and
recorded in the official real estate records of the city or county in ques-
tion. The covenants typically restricted owners from the lease, sale or
conveyance to, or ownership by, any member of the excluded groups, or
use or occupancy by any member of those groups.11 During the 1920s,
racially restrictive covenants occurred extensively throughout the United
States and courts routinely enforced them when civil actions were filed.12
By 1944, the Restatement of Property recognized racially restrictive cov-
enants as a valid exception to the general prohibition against restraints
on the alienation of property on the ground that "social conditions
render desirable the exclusion of the racial or social group in question."13

The Supreme Court considered the validity of the private covenants in
a 1926 decision, Corrigan v. Buckley.14 Corrigan was based on a cove-
nant executed by a group of District of Columbia homeowners in 1921.
The covenant prohibited the homeowners and their successors from sell-
ing their properties to racial minorities. One of the homeowners subse-
quently violated the agreement by selling his home to a black family.
When a neighboring homeowner sued, the trial court granted an injunc-
tion voiding the sale. The Circuit Court of Appeals for the District of
Columbia affirmed the injunction on appeal. 5 Relying on the Supreme
Court's reasoning in the Civil Rights Cases, 6 the court of appeals con-
cluded that the fourteenth amendment applied only to actions taken by
states or governmental entities and did not apply "to actions by individu-
als in respect to their property." 7 The court also held that the covenants
did not violate the Civil Rights Act of 1866 or the Civil Rights Enforce-
ment Act of 1870 because those statutes could not create any greater
protection than that accorded by the Constitution itself.'"

Plaintiffs sought review of the court of appeals' decision in the
Supreme Court. Although the Supreme Court declined review on juris-
dictional grounds, it issued an opinion in which it agreed with the court

11. The excluded group always included blacks and frequently included Asians, native Ameri-
cans and religious minorities.

12. C. VOSE, CAUCASIANS ONLY 55 (1959).
13. RESTATEMENT OF PROPERTY § 406 comment 1 (1944).
14. 271 U.S. 323 (1926).
15. 299 F. 899 (D.C. Cir. 1924).
16. 109 U.S. 3 (1883).
17. 299 F. at 901.
18. Id. at 902.
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of appeals' determination that state action needed to invoke the protec-
tion of the Constitution was not present in Corrigan. The Supreme Court
stated, inter alia, that the fifth amendment "is a limitation only on the
powers of the general government and is not directed against the actions
of individuals."19 The Court also observed that the thirteenth amend-
ment did not create any rights beyond a general prohibition against slav-
ery, and that violations of the fourteenth amendment required some form
of state action. Actions taken by individuals, it said, were beyond the
reach of that amendment. With regard to restrictive covenants, the
Court concluded that "[i]t is obvious that none of these [constitutional]
Amendments prohibited private individuals from entering into contracts
respecting the control and disposition of their own property."2 °  With
the decision in Corrigan, the Supreme Court effectively endorsed the le-
gality of restrictive covenants. During the following twenty-two year pe-
riod, virtually every court that considered a challenge to restrictive
covenants relied on the Corrigan dicta as governing legal authority. As a
consequence, it appeared for several years that racially restrictive cove-
nants would prevail as a mechanism for controlling housing patterns.

III. URBAN HOUSING CONDITIONS IN THE 1930S AND 40s

After Corrigan, the use of racial covenants flourished. In every city
that had a black population of any significance, racial minorities were
confined to specific geographic districts. Despite this disincentive, the
migration of black families to urban centers continued unabated. As a
consequence, the already overcrowded conditions of the urban ghettoes
grew worse. In 1932, for example, the Report on Negro Housing of the
President's Conference on Home Building and Home Ownership con-
cluded that racial segregation "ha[d] kept the Negro-occupied sections of
cities throughout the country fatally unwholesome places, a menace to
the health, morals and general decency of cities and plague spots for race
exploitation, friction and riots." 21

One of the fundamental problems with the covenants was the severe
space limitations which they created. The areas to which black families
were confined were inadequate to support rapidly growing populations.
Charles Hamilton Houston, one of the attorneys who led the fight against

19. Corrigan, 271 U.S. at 330.
20 Id.
21. PRESIDENT'S CONFERENCE ON HOME BUILDING AND HOME OWNERSHIP, REPORT ON

NEGRO HOUSING 45-46 (1932).
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restrictive covenants, complained bitterly that the covenants operated as
an "invisible wall" which crowded black families into substandard
housing.22

Despite the limitations imposed by the covenants, black home buyers
invariably found ways to circumvent them. The most prevalent device
was the use of a white "strawman" to purchase property. Under this
system, a white buyer would purchase a home, then immediately resell
the property to a black purchaser. The white homeowners in the affected
area would then be required to bear the burden and expense of filing a
civil action to seek enforcement of the covenant. White homeowners also
circumvented the covenants by simply disregarding the covenants and
selling directly to black purchasers. Because the demand for housing in
black communities was far greater than the available supply, white
homesellers frequently obtained substantially higher prices from black
purchasers than they would have received from white buyers. As a re-
sult, despite the elaborate mechanisms that were created to perpetuate
segregated communities, white homeowners and real estate agents had a
significant economic incentive to sell properties to black purchasers. The
influx of black families into urban centers continued throughout the
1920s and 1930s and, with the advent of the Second World War, the
number of blacks migrating to urban centers increased dramatically.
During the war, the defense industry created thousands of new jobs lo-
cated in or near large cities.2" As more minorities moved to the urban
centers, the demand for housing increased, causing conditions in ghettoes
to deteriorate rapidly. Because of the increased demand, homes subject
to covenants were sold to black families. White homeowners responded
with lawsuits and, by 1946, at least 100 civil actions were pending.

IV. THE NAACP's ORCHESTRATION OF THE RESTRICTIVE
COVENANT CASES

The NAACP had from its inception in 1909 sought to combat racial
discrimination. Discrimination in housing was one of several areas on
which the organization focused. In 1917, the organization successfully
challenged municipal ordinances which sought to legislate segregated
housing,2 4 but suffered a major setback when the Corrigan court en-

22. G. MCNEIL, GROUNDWORK: CHARLES HAMILTON HOUSTON AND THE STRUGGLE FOR
CIVIL RIGHTS (1983).

23. See G. MYRDAL, supra note 8.
24. Buchanan v. Warley, 245 U.S. 60 (1917).
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New York meeting. 105 Although none of these was cited in the Supreme
Court opinion, they were appended as exhibits to briefs that were filed by
the parties and the various amici. It is reasonable to conclude that these
publications had a substantial influence on the Supreme Court's decision.

XIV. THE COMPOSITION OF THE SUPREME COURT IN 1948

Three of the nine Supreme Court Justices did not participate in the
covenant cases decision. Justices Jackson, Reed and Rutledge recused
themselves. No official reason was given but it was widely assumed that
they lived in homes that were subject to restrictive covenants. To appre-
ciate the Court's decision in the restrictive covenant cases, it may be use-
ful to consider the backgrounds of the six justices who decided the cases.

The Chief Justice, Frederick Vinson, was born into a poor family in

105. H. LONG & C. JOHNSON, PEOPLE VS. PROPERTY, RACE RESTRICTIVE COVENANTS IN

HOusING (1947); Dean, None Other Than Caucasian, 86 ARCH. F. 16 (1947); Groner and Helfeld,
Race Discrimination in Housing, 57 YALE L.J. 426 (1948); Hale, Rights Under the Fourteenth and
Fifteenth Amendments Against injuries inflicted by Private Individuals, 6 LAW. GUILD REV. 627
(1946); Jones, Legality of Race Housing Restrictive Covenants, 4 NAT'L. BAR. J. 14 (1946); Miller,
The Power of Restrictive Covenants Directed Against Purchase or Occupancy of Land by Negroes, 62
AM. CITY 103 (1947); Miller, Race Restrictions on Ownership or Occupancy of Land, 7 LAW. GUILD
REV. 99 (1947); Miller, Covenants of Exclusion, 36 SURV. GRAPHIC 541 (1947); Moore, Anti-Negro
Restrictive Covenants and Judicial Enforcement and Constitutional State Action under the Fourteenth
Amendment, 21 TEMP. L.Q. 139 (1947); Reilly, Real Property, 33 GEO. L.J. 356 (1945); Taylor, The
Racial Restrictive Covenants in the Light of the Equal Protection Clause, 14 BROOKLYN L. REV. 80
(1947); Tefft, Marsh v. Alabama-A Suggestion Concerning Racial Restrictive Covenants, 4 NAT'L
BAR J. 133 (1946); Vaughn, Resisting the Enforcement by Courts of Restrictive Covenants Based on
Race, 5 NAT'L. BAR J. 381 (1947); Weaver, Housing in a Democracy, 244 ANNALS 95 (1946); Note,
Race Restrictive Covenants: Illegality of Judicial Enforcement, 33 CORNELL L.Q. 293 (1947); Note,
Racial Restrictive Covenants, 23 NOTRE DAME LAWYER 256 (1948); Comment, State Court En-
forcement of Restrictions Achieving Racial Segregation, 9 OHIO ST. L.J. 325 (1948); Note, Racial
Discrimination Through Restrictive Covenants, 18 ROCKY MTN. L. REV. 148 (1946); Note, Current
Legal Attacks on Racial Restrictive Covenants, 15 U. CHI. L. REV. 193 (1947); Note, Anti-Discrimi-
nation Legislation and International Declarations as Evidence of Public Policy Against Racial Restric-
tive Covenants, 13 U. CHI. L. REV. 477 (1946); Note, Current Legal Attacks on Racial Restrictive
Covenants, 15 U. CHI. L. REV. 193 (1947); Note, 9 U. DET. L. REV. 29 (1947); Note, Judicial
Enforcement of Racial Restrictive Covenants, 42 U. ILL. L. REV. 812 (1948); Note, Judicial Enforce-
ment of Restrictive Covenants Against Negroes, 40 U. ILL. L. REV. 432 (1946); Recent Cases, 59
HARV. L. REV. 293 (1945); Recent Cases, Real Property-Deeds-Restrictive Covenants Against Oc-
cupancy by Non Caucasians-Action to Enforce, 31 MINN. L. REV. 385 (1947); Recent Cases, Real
Property-Restraints on Alienation-Racial Restrictions, 12 Mo. L. REV. 221 (1947); Recent Cases,
Restrictive Covenants Prohibition of Alienation to or Use and Occupancy by Non-Caucasians, 17 U.
CIN. L. REV. 77 (1948); Recent Decisions, Real Property Restrictive Covenants-Prohibition Against
Use or Occupation by Racial Groups, 33 VA. L. REV. 658 (1947).
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Kentucky in 1890, where his father worked as a county jailer.'0 6 After
completing his legal education at Center College in 1911, he served as
city attorney and later as commonwealth attorney.'07 In 1923, Vinson
was elected to the U.S. House of Representatives as a Democrat and
served until 1938.10 s During this period, he gained a reputation as a
staunch supporter of New Deal policies and became good friends with
then Senator Harry Truman.'0 9 As continuing rewards for Vinson's
political support, Franklin D. Roosevelt appointed him to the Circuit
Court of Appeals for the District of Columbia in 1938, to the Office of
Economic Stabilization in 1943, and as Director of War Mobilization
and Reconversion in 1945.110 After acceding to the presidency in 1945,
Truman appointed Vinson Secretary of the Treasury, and in 1946, he
nominated him to the Supreme Court as its Chief Justice. 1 Vinson be-
lieved that the federal government needed broad powers to handle the
problems of a complex society, and he was convinced that the Court's
function was to protect constitutional principles while still respecting the
judgment of citizens and their elected representatives.' 12 Although Vin-
son moved cautiously in cases involving race discrimination, his concern
for the equal treatment of all citizens'13 contributed to his participation
in the unanimous decision of the Court in the restrictive covenant cases.

Harold Burton was born in 1888 to a religious Unitarian family that
lived in a small town outside of Boston, Massachusetts. 14 Following his
graduation from Harvard Law School in 1912, he practiced in Cleveland,
Ohio, until he entered the Army five years later.11 In 1929, he was
elected to the Ohio* House of Representatives, and became mayor of
Cleveland in 1931. In 1940, he was elected to the U.S. Senate." 6 Burton
developed a close friendship with President Truman during his tenure in

106. See, e.g., 7 R. MAYER, THE SUPREME COURT IN AMERICAN LIFE: THE COURT AND THE
AMERICAN CRISES, 1930-1952, at 259 (1987).

107. Id.
108. Id.
109. Id.
110. See, eg., 4 THE JUSTICES OF THE UNITED STATES SUPREME COURT, 1789-1969: THEIR

LIVES AND MAJOR OPINIONS 2640 (L. Friedman & F. Israel ed. 1969) [hereinafter JUSTICES],
111. See, e.g,, A REFERENCE GUIDE TO THE UNITED STATES SUPREME COURT 345 (S. Elliott

ed. 1986) [hereinafter REFERENCE GUIDE].
112. R. MAYER, supra note 106, at 260.
113. JUSTICES, supra note I10, at 2643.
114. R. MAYER, supra note 106, at 256.
115. Id. at 256-57.
116. JUSTICES, supra note 110, at 2617.

[Vol. 67:737

https://openscholarship.wustl.edu/law_lawreview/vol67/iss3/5



1989] LEGAL STRATEGY OF THE RESTRICTIVE COVENANT CASES 763

the Senate, resulting in his nomination to the Supreme Court in 1945.117
Commentators believe that Justice Burton participated in the Court's
cautious advance into race relations not out of personal philosophical
convictions, but based on his belief in the free flow of commerce." 8

Given the economic, as well as the sociological, impact that racial restric-
tive covenants had on the housing market, it is not surprising that Bur-
ton supported the Court's bar on their enforcement.

Hugo Black, the eighth child of an Alabama farmer, was born in a log
cabin in 1886.119 At seventeen he entered medical school but left to at-
tend law school at the University of Alabama, where he graduated with
honors.' 2° During his early years, Black's philosophy was shaped to a
great extent by his family and rural environment. That his family had
once been poor instilled him with a sympathy for the lower classes. In
addition, Alabama was the center of the populist movement. Black
worked for a while as typesetter for that organization's newsletter. 121 Af-
ter law school, Black attempted to build his Birmingham law practice by
joining such organizations as the Masons, the Knights of Pythias, the
Oddfellows, the local baptist church, and, to his later embarrassment, the
Ku Klux Klan.' 22 He also took a part time job as a police court judge
for the city of Birmingham where he gained a reputation for being fair
and kind to the poor and black defendants who were brought before his
court. In 1914, Black became a county prosecuting attorney and he
served in that capacity until 1917, when he joined the Army. 123 Follow-
ing the war he was elected to the Senate as the poor man's candidate. He
served until 1937, when Franklin Roosevelt appointed him to the
Supreme Court. 124 Black's opinions reflect a strong commitment to civil
liberties, especially free speech and fair criminal procedures. His sup-
port for the rights of black Americans, as evidenced during his tenure as
police court judge, significantly contributed to his conclusion that the
case for equal access to housing was strong.1 25

117. Id. at 2618.
118. R. MAYER, supra note 106, at 258.
119. Id. at 232.
120. Id. at 232-33.
121. JusTIcEs, supra note 110, at 2323.
122. See, e.g., JUSTICES, supra note 110, at 2324; see also G. DUNNE, HUGO BLACK AND THE

JUDICIAL REVOLUTION 97-98 (1977) (discussing Black's actions on the police court).
123. REFERENCE GUIDE, supra note 111, at 256.
124. JuSTICES, supra note 110, at 2329; see also G. DUNNE, supra note 122, at 256-59 (discuss-

ing the conflict between Black and Frankfurter over due process).
125. R. MAYER, supra note 106, at 234.
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Felix Frankfurter was born in Vienna in 1882 and emigrated to the
United States with his parents when he was twelve years old.' 26 His edu-
cation began in Europe and culminated with a law degree from Harvard
in 1906. He was appointed to serve as Assistant U.S. Attorney in the
Southern District of New York. 127 In 1914, he became a member of the
faculty at Harvard Law School. 2 8 In 1932, he refused an appointment
to the Massachusetts Supreme Court, and a year later, he declined Presi-
dent Roosevelt's offer to appoint him Solicitor General. During the
1930s, Frankfurter established a strong friendship with President
Roosevelt that eventually led to his 1939 appointment to the Supreme
Court.29 Although Frankfurter was criticized for his increasingly con-
servative decisions and his dedication to the philosophy of judicial re-
straint, 130 he joined the Court's stand against the enforcement of racially
restrictive covenants.

William Douglas was born in 1898 in Minnesota. His father, a Presby-
terian missionary, died when Douglas was six years old, leaving the fam-
ily so poverty stricken that Douglas had to go to work to help the family
survive.131 After graduation from Whitman College in 1916, he served in
the Army and worked as a high school teacher to earn tuition money for
law school. 132 In 1922, Douglas hitchhiked across the country, staying
in "hobo jungles" along the way, then entered Columbia Law School in
the fall of that year.' 33 Douglas graduated second in his class and se-
cured a teaching position at Columbia in 1926. In 1929, he joined the
faculty at Yale. 134 In 1934, he was appointed to the Securities and Ex-
change Commission where he became friends with President Roosevelt
and established himself as a New Dealer.' 35 This led to his nomination
to the Supreme Court in 1939.136 Douglas quickly gained a reputation as
the Court's foremost liberal, and his concern for the underprivileged con-
tributed to his support in the Shelley decision.

126. JusTicEs, supra note 110, at 2402.
127. Id.
128. R. MAYER, supra note 106, at 239.
129. JUSTICES, supra note 110, at 2404-06.
130. Id. at 2416-17; see also Jaffe, The Judicial Universe of Mr. Justice Frankfurter, 62 HARV. L.

REV. 357-412 (1949).
131. JusTicEs, supra note 110, at 2448.
132. Id.
133. R. MAYER, supra note 106, at 242.
134. REFERENCE GUIDE, supra note I 11, at 280.
135. Id.
136. Id. Douglas replaced Justice Louis Brandeis.
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Frank Murphy was born in 1890, to an Irish Catholic family in a small
town outside Detroit, Michigan.137 His father was a lawyer and his fam-
ily was relatively affluent. This economic security allowed him to study
in Europe following his graduation from the University of Michigan Law
School. 138 After he returned to America, he was appointed to serve as an
Assistant U.S. Attorney in Detroit and was later nominated to the re-
corder's court. 139 During this period, Murphy developed a reputation
for being a champion of the underprivileged."4 In 1930, he was elected
mayor of Detroit. He supported President Roosevelt's election and was
rewarded with an appointment as governor general of the Philippines.141

As governor general, Murphy was an extremely popular humanitarian.
He helped the Philippines become the first Asian country to allow wo-
men the right to vote.'4 2 In 1936, he was elected governor of Michi-
gan. 143 After an unsuccessful reelection bid, Murphy accepted an
appointment as attorney general of the United States, and in 1940, Presi-
dent Roosevelt appointed him to the Supreme Court."4 Murphy only
reluctantly accepted, due to his desire to serve as Secretary of War. 145

Although he generally agreed with President Roosevelt's policies, Mur-
phy demonstrated his independence when he opposed Roosevelt in the
War Crimes Trial and in cases involving wartime control of Hawaii and
Truman's handling of a coal strike. 146

XV. ORAL ARGUMENT IN THE SUPREME COURT

The Supreme Court allotted seven hours for oral argument which took
place on January 15 and 16, 1948. The Solicitor General received one
hour and three hours were allotted to each side. For the petitioners,
George Vaughn and Herman Willer argued the St. Louis case, Charles
Houston and Phineas Indritz argued the District of Columbia cases, and
Thurgood Marshall and Loren Miller argued the Detroit case. For the
respondents, Gerald Seegers appeared in the St. Louis case, and Henry

137. Id. at 244.
138. Id. at 244-45.
139. JusTICES, supra note 110, at 2496.
140. Id.
141. Id. at 2497.
142. Id.
143. REFERENCE GUIDE, supra note 111, at 320.
144. Id.
145. JUSTICES, supra note 110, at 2500.
146, R. MAYER, supra note 106, at 245-46.
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Gilligan and James Crooks represented the white property owners from
Detroit and Washington, 147 respectively.

The argument was opened by Solicitor General Philip Perlman. Perl-
man relied on the report of the President's Committee on Civil Rights in
his attack against the evils of restrictive covenants. Their enforcement,
he told the Court, hampered the federal government's ability to perform
its obligations in the areas of public health, housing, home finance, and
foreign affairs. Perlman urged the Justices to declare covenants contrary
to public policy and unconstitutional. Perlman also claimed that en-
forcement of restrictive covenants constituted state action.148

Argument in the St. Louis case followed. George Vaughn presented
the argument. He repeated the state action theory and stressed his claim
that the judicial enforcement of the covenants violated the Civil Rights
Act of 1866.149 Vaughn characterized racially restrictive covenants as
"the Achilles heel" of American democracy.' 50 In what observers re-
member as the most dramatic point in the seven hours of argument,
Vaughn, the son of a slave, stated, in a voice that reverberated through
the corridors of the Court, that the "Negro knocks at America's door
and cries, 'Let me come in and sit by the fire. I helped build the
house.' "151 Vaughn followed his words about "America's door" by rap-
ping the counsel table. The sound of his knuckles striking wood reso-
nated through the silent courtroom and supplied a climax to his
argument that mere words never could.1 52

Gerald Seegers, the attorney for the white homeowners in St. Louis,
contended that the Court should disregard the sociological and political
claims of his opponents. He acknowledged that the question was impor-
tant, and that the decision would affect the lives of millions of citizens.
Seegers stressed, however, that "this is a lawsuit, this is a court of law

147. Herman Wilier was a St. Louis attorney who had been recruited by Vaughn to assist with
the Supreme Court case. Phineas Indritz was an assistant solicitor with the Department of Labor
who assisted Houston with the District of Columbia cases. Loren Miller of Los Angeles, California,
who had handled numerous restrictive covenant cases, including Hansberry v. Lee, was a black
attorney and member of the NAACP's legal committee.

148. Arguments Before the Court: Enforceability of Restrictive Covenants, 16 U.S.L.W. 3219
(Jan. 20, 1948) [hereinafter Arguments].

149. Id. at 3219-20.
150. Id. at 3220.
151. Id.
152. Personal recollection of Professor Dunne of conversation with Herman Wilier (1960). Her-

man Wilier followed Vaughn with a summation of the primary legal arguments.
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and the problems before the Court are legal ones."' 5 3 He went on to
argue that the problems of race discrimination "cannot be solved by judi-
cial decrees and the current housing problem is no justification for a judi-
cial amendment of the Constitution."1 54

The Michigan case was argued by Loren Miller and Thurgood Mar-
shall. They argued that the State of Michigan denied the black petition-
ers their constitutional right to occupy residential property and that the
court's order was state action contrary to the fourteenth amendment.155

Thurgood Marshall referred to the sociological data contained in the
briefs and urged the Court to weigh the effects of racial segregation on
housing problems, crime, and disease. At that point, Justice Frankfurter
asked: "What's the relevance of all this material? If you are right about
the legal proposition, the sociological material merely shows how it
works. If you're wrong, this material doesn't do you any good."' 5 6 Mar-
shall agreed that it was not necessary to rely upon it, but that it had legal
significance and was essential in the District of Columbia cases where the
state action theory was not applicable. There, he continued, the question
of public policy was basic and the social and economic data should be an
ingredient in any decision relating to the wisdom of enforcing restrictive
covenants.1 57 Justice Frankfurter agreed that the sociological material
might be of some legal significance, especially in the the District of Co-
lumbia cases. 58

Charles Houston followed with the District of Columbia cases. His
argument focused on the record in those cases and pointed out that there
had been no racial conflict in the neighborhoods involved. Houston also
discussed the sociological material, 59 and he referred to Hodge's remark
that she would rather live next door to a white criminal than a distin-
guished black person."6

Henry Gilligan and James Crooks, the attorneys for the white home-
owners, responded. Gilligan stressed that the established policy of the
courts of the District supported racially restrictive covenants. He re-
minded the Court that it had recently denied certiorari in similar restric-

153. Arguments, supra note 148 at 3220.
154. Id. at 3220-21.
155. Id. at 3221.
156. Id. at 3222.
157. Id.
158. Id.
159. Id. at 3223.
160. Id. Phineas Indritz also appeared for the District of Columbia petitioners.
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tive covenant cases. This, he contended, had established "the right of
citizens to live in homes in a neighborhood of their own selection un-
hampered by the dealings of greedy real estate speculators posing as
friends of the Negroes."' 161  After Crooks and Gilligan concluded,
Charles Houston appeared briefly in rebuttal to emphasize that "racism
in the United States must stop."' 62 He discussed the housing problems
of veterans and Japanese Americans to illustrate how the housing prob-
lem had become the focal point of a struggle between powerful economic
groups and minorities. He asked the Supreme Court to rule that judicial
enforcement of racially restrictive covenants was invalid and concluded
with the argument that "the courts, by making racial unity impossible,
are endangering national security." 163

XVI. THE SUPREME COURT'S DECISION

A. The St. Louis and Detroit Cases

In May, 1948, the Supreme Court issued its decision in Shelley and
McGhee."6 Chief Justice Vinson delivered the Court's opinion. After a
recitation of the underlying facts, the Court began its legal analysis with
a statement that emphasized that it was considering, for the first time,
the question of whether the fourteenth amendment prohibits judicial en-
forcement of restrictive covenants based on race or color.' 65 The Court
distinquished Corrigan on the grounds that it did not involve the four-
teenth amendment and did not address the validity of judicial enforce-
ment of covenants. According to the Court, the only constitutional issue
addressed in Corrigan was the validity of covenant agreements as such.166

The Court distinguished Hansberry, with an explanation that, in that
case, the Court held only that petitioners had been denied due process
when they were estopped from challenging the validity of a covenant
agreement by a judgment entered in a prior suit to which petitioners had
not been joined as parties.

After noting that, since the Civil Rights Cases of 1883,167 the Court
had consistently held that the fourteenth amendment "erects no shield

161. Id.
162. Id.
163. Id.
164. Shelley v. Kraemer, 334 U.S. 1 (1948).
165. Id. at 8.
166. Id. at 8-9.
167. 109 U.S. 3 (1883).

[Vol. 67:737

https://openscholarship.wustl.edu/law_lawreview/vol67/iss3/5



1989] LEGAL STRATEGY OF THE RESTRICTIVE COVENANT CASES 769

against private conduct however discriminatory or wrongful," 168 the
Court directed its discussion to a consideration of the types of state ac-
tion involved in Buchanan and other decisions involving direct action by
legislatures. In those cases, the Court said, state action was clearly in-
volved because the challenged actions involved statutes or ordinances
that were enacted by legislative bodies. Shelley, in contrast, involved
"patterns of discrimination, and the areas in which the restrictions are to
operate are determined... among private individuals." 169

Because the state's involvement in this case was limited to the enforce-
ment of private agreements, the critical question involved a determina-
tion of whether judicial enforcement of the restrictive covenants was
"state action" for purposes of the fourteenth amendment. The Court an-
swered that question in the affirmative: "That the action of state courts
in their official capacities is to be regarded as action of the state within
the meaning of the Fourteenth Amendment is a proposition which has
long been established by the decisions of this court."17

After citing a number of cases in which the actions of state courts were
held unconstitutional under the fourteenth amendment, the Court rea-
soned that the fourteenth amendment was not restricted to situations in
which the judicial proceedings were themselves found to be procedurally
unfair. Relying on the holding in American Federation of Labor v.
Swing, 171 the Court stated that judicial enforcement of a common-law
right may violate the fourteenth amendment even where the judicial pro-
ceedings were themselves in complete accord with the most rigorous
standards of procedural due process. As a result, the Court concluded
that the "state action" contemplated by the fourteenth amendment "in-
cludes actions of state courts and state judicial officials."' 172

Proceeding from that conclusion, the Court reasoned further that
there had "been state action in these cases in the full and complete sense
of the phrase."' 173 Supporting this determination, the Court observed
that, without the intervention of the state courts, the black families in-
volved in Shelley and McGhee would have been free to occupy the
properties in question without interruption. The Court believed that it

168. 334 U.S. at 13.
169. Id.
170. Id.
171. 312 U.S. 321 (1941).
172. 334 U.S. at 18.
173. Id. at 19.
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did not matter that the state's involvement arose from a private agree-
ment because "the Fourteenth Amendment refers to exertions of state
power in all forms."174

The Court then turned to the contentions of the respondents that there
was no denial of equal protection because black families were free to exe-
cute covenants prohibiting the sales of properties to whites, and they
were equally free to secure judicial enforcement of such covenants. The
Court exposed the disingenuous nature of this argument by observing
that there had never been a reported instance in which a black family had
attempted to exclude a white family from a black neighborhood. On a
more substantive note, the Court stated that, "[e]qual protection of the
law is not achieved through indiscriminate imposition of inequalities."'175

For these reasons, the Court concluded that "in granting judicial en-
forcement of the restrictive agreements in these cases, the states have
denied petitioners equal protection of the laws."' 76

B. The District of Columbia Cases

The decision in the consolidated companion cases to Shelley and Mc-
Ghee, Hurd v. Hodge and Urciolo v. Hodge,'77 was also issued on May 3,
1948. Because the Hodge cases involved properties located in the Dis-
trict of Columbia, the arguments relied primarily on the fifth amend-
ment, which applies to actions taken by the federal government, instead
of the fourteenth amendment.

To everyone's surprise, the Court "found it unnecessary to resolve the
constitutional issue which the petitioners advance; for we have found ju-
dicial enforcement of restrictive covenants by the courts of the District of
Columbia improper for other reasons. ' 1 8 The other reason was a provi-
sion of a District of Columbia statute which was enacted at the same
time and was virtually identical to the Civil Rights Act of 1866. The
statute, Section 1978 of the Revised Statutes, required that "citizens of
the United States shall have the same rights as enjoyed by white citizens
.to inherit, purchase, lease, sell, hold and convey real property."' 179

The Court determined in Hodge that the black purchasers, because of

174. Id. at 20.
175. Id. at 23.
176. Id.
177. 334 U.S. 24 (1948).
178. Id. at 30.
179. Id. at 30-31.
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their race, had been subjected to court orders which divested them of
their titles to the properties in question. As a result, the federal courts of
the District of Columbia had denied the petitioners in the Hodge cases
their statutory rights because they had not accorded them the same
rights as white citizens to "purchase, hold and convey real property."' 80

The Court also held that, even if there had been no statute, judicial en-
forcement of the restrictive covenants "is judicial action contrary to the
public policy of United States." For these reasons, the Court held that
racial covenants were not enforceable in the District of Columbia.18 1

XVII. CONCLUSION

The real issue in the Shelley cases was stated in the brief for the peti-
tioners. They argued that the litigation was "not a matter of enforcing
an isolated private agreement. It is a test as to whether we have a united
nation or a country divided into areas and ghettoes solely along racial
and religious lines."' 82 To some degree, therefore, the Supreme Court's
decision in the restrictive covenant cases was inevitable. The redistribu-
tion of the black population from rural to urban areas, and the availabil-
ity of jobs in a growing industrial economy, assured that the rapid
growth of black populations in cities could not be contained physically
within the tiny districts to which they were confined by the covenants.

The economics of real estate transactions played a role as well. The
law of supply and demand was in operation to the extent that white
homeowners found, in many cases, that they could sell their homes to a
black family for a higher price than they would have received if they sold
to a white family. The real estate brokers earned their usual fees and
commissions, and as witnessed in the St. Louis transaction, tremendous
profits could be made through "straw" transactions.

The most significant influence may have been the change in the intel-
lectual community's perceptions of black citizens. By the 1940s, studies
had proven beyond doubt that the notion of inherent inferiority was sci-
entifically baseless. Sociological studies demonstrated the same thesis
but showed further the negative impact of segregation on black and white
Americans. During the 1920s, when Buchanan was decided, this was not

180. Id. at 34.
181. In a one-page concurring opinion, Justice Frankfurter added that general equitable princi-

ples of good conscience provided "a sufficient and conclusive ground for reaching the Court's re-
sult." Id. at 36.

182. Brief for Petitioner McGhee at 90, Shelley v. Kraemer, 334 U.S. 1 (1948).
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the case. Although there is no textual support for this conclusion in the
Court's opinion, it seems likely that these external influences had a signif-
icant impact on the Supreme Court's decision. The trials of the four
cases, the decisions issued by the appellate courts, and the evolution of
the covenant cases as a whole suggest strongly that there was much more
to Shelley than the Supreme Court's opinion indicates.

From a historical perspective, the restrictive covenant cases are signifi-
cant because they set the stage for the Supreme Court's 1954 decision in
Brown v. Board of Education."3 The Court's opinion in the Shelley cases
does not mention any of the extensive sociological and scientific studies
that were appended to the briefs but the most compelling arguments were
based on those materials. As the reviews of the school desegregation
cases have shown, similar sociological and scientific data were the key
ingredients in the Supreme Court's decision to reverse the Plessey 84 de-
cision. Hence, the 1954 decision in Brown is in this regard directly attrib-
utable to the NAACP's success in the Shelley cases.

The restrictive covenant cases stand as a monument to the NAACP's
organizational skills and the courage and persistence of that group's law-
yers. Beginning with the successful challenge to legislated segregation in
Buchanan, continuing through the 1926 loss to private discrimination in
Corrigan and throughout the twenty-two years of litigation that followed,
the NAACP's fight against discrimination in housing did not abate until
it prevailed in the Supreme Court. It is said that the Harlem renaissance
of the 1920s was the outstanding period for black writers and artists.
There was undoubtedly a renaissance at Howard Law School for black
lawyers in the 1940s.

183. Brown v. Board of Educ., 347 U.S. 483 (1954) (reversing the 'seperate but equal' doctrine of
Plessey v. Ferguson, 163 U.S. 537 (1896)).

184. Plessey v. Ferguson, 163 U.S. 537 (1896) (establishing separate but equal doctrine).
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