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NOTES

DEATH TV: MEDIA ACCESS TO EXECUTIONS
UNDER THE FIRST AMENDMENT

The debate over the media’s right to televise executions has intensified
in the past year. State legislators on both coasts of the United States
have considered legislation which would enable television stations to
broadcast executions.! Not only have articles on the issue appeared in
newspapers and magazines all over the country,? but even a talk show
host has discussed the subject with a panel of experts over the nation’s
airwaves.?

The nation’s courts have also contributed to the debate. A federal dis-
trict court in California recently prevented a television station from vide-
otaping and broadcasting the execution of a convicted murderer in the
gas chamber.* In KQED v. Vasquez,® the court held that the prohibition

1. See Florida House Considers Televising Executions, Agence France Press, July 9, 1991,
available in LEXIS, Nexis Library, Wires File. The Florida legislature polled law enforcement of-
ficers, prosecutors, public defenders, journalists and death row inmates about their opinions concern-
ing televising executions. “[O]f [the] 16 surveys returned . . . five approved of televised executions,
nine disapproved and two had no opinion.” Id. See also Florida Takes Poll, USA ToDaY, July 17,
1991, at A2.

See KQED Won’t Appeal Execution Ruling, UPI, Sept. 4, 1991, available in LEXIS, Nexis Li-
brary, Wires File. The California Assembly defeated legislation that would have permitted the me-
dia to televise executions. Twenty-eight legislators voted for the bill; 40 opposed it. Id.

This Note does not address the constitutionality of legislation, such as those considered by the
Florida and California legislatures, that would permit the media to televise executions. For a discus-
sion of the legal issues relating to the constitutionality of this type of legislation, see Chandler v.
Florida, 449 U.S. 560 (1981). In Chandler, the Court examined the validity of a program established
by the Florida Supreme Court which permitted the media, notwithstanding the objection of the
defendants, to televise a criminal trial for public broadcast. Id. at 564. Concluding that the program
did not deny the defendant due process of law, the Court held “that the Constitution does not
prohibit a state from experimenting with” televised trials. Id. at 583.

2. See KQED Won't Appeal Execution Ruling, supra note 1; Scott Armstrong, California Pub-
lic-TV Station Seeks ‘Live’ Coverage of Executions, CHRISTIAN Scl. MONITOR, May 10, 1991, at 4;
Jacob Weisberg, This Is Your Death; Capital Punishment: What Really Happens, NEW REPUBLIC,
July 1, 1991, at 23; George F. Will, Capital Punishment and Public Theater, WasH. PosT, May 12,
1991, at C7; Karl Olson & Erin Daily, Death On Video: Should Executions Be on the Eleven O’Clock
News, MANHATTAN Law., Apr., 1991, at 13; Ellen Goodman, Public Killings, WASH. POST, Mar.
20, 1934, at A23.

3. The Phil Donahue Show (NBC television broadcast, Dec. 30, 1991).

4. See KQED v. Vasquez, No. 90-CV-1383 (N.D. Cal. June 7, 1991).

5. Id.

1179

Washington University Open Scholarship



1180  WASHINGTON UNIVERSITY LAW QUARTERLY  [Vol. 70:1179

of cameras at executions was a reasonable and lawful regulation.® This
holding is consistent with the Fifth Circuit’s decision in Garrett v. Es-
telle.” In Garrett, the court denied a television reporter’s request to tele-
vise Texas’s first execution since 1964, and held that the media has no
First Amendment right to televise an execution.®

The issue of media access to executions has complex and important
political and legal dimensions.® Politically, the issue implicates the de-
bate over capital punishment.!® Legally, the issue raises questions con-
cerning the media’s First Amendment right to gather information.!!

6. Transcript of court’s oral opinion, KQED v. Vasquez, No. 90-CV-1383, at 12 (N.D. Cal.
June 7, 1991).

7. 556 F.2d 1274 (5th Cir. 1977), cert. denied, 483 U.S. 914 (1978).

8. Id. at 1276.

9. See Armstrong, supra note 2, at 4; see also Olson & Daily, supra note 2, at 13; Will, supra
note 2, at C7.

10. See Will, supra note 2, at C7. The author stated that “[plerhaps the unfiltered face of
coolly inflicted death would annihilate public support for capital punishment. But perhaps society
values capital punishment because of its horribleness, from which flows society’s cathartic ven-
geance.” Id. He further remarked that “[s]olemnity should surround any person’s death, and tele-
vised deaths might further coarsen American life.”” Id. The author acknowledged that televising
executions may desensitize Americans, but pointed to the number of deaths seen on American televi-
sion. Id. “[W]ould tape of an execution [really] be more lacerating to the public’s sensibilities than
the tape of Los Angeles police beating a motorist nearly to death?” Id.

See also Goodman, supra note 2, at A23. “[SJome who favor capital punishment as a deterrent to
crime are convinced that watching an execution would scare criminals straight. Some who oppose
capital punishment believe that the sight would enrage the public.” Jd. The author believed that
televising executions would result in “numbness and tacit acceptance of violence.” Id. However,
she noted that no scientific method exists to determine in advance the ramifications a televised execu-
tion would have on crime. Id.

See Armstrong, supra note 2, at 4. Armstrong quoted Diann Rust-Tierney, the director of the
capital punishment project of the American Civil Liberties Union, who stated that “[i]f the death
penalty is such a high moral thing to do, then we should be able to look at it.” Id. Gerald Uelmen,
Dean of the Santa Clara University School of Law, stated “[t]he message [that televising executions]
would send is that life is cheap and that this is entertainment.” Id. The author also presented
arguments by various authorities concerning the deterrent effects of televising executions. Conclud-
ing his article, he quoted Fred Friendly, Director of Columbia University’s Seminars on Media and
Society, who stated “I am not sure very many [television stations] would carry” a broadcast of an
execution. Id.

See also Weisberg, supra note 2, at 23 (arguing that televising executions “is likely to accelerate
the trend away from grisly methods and toward ever more hermetic ways of dispatching of wrongdo-
ers”).

See Olson & Daily, supra note 2, at 13. The authors, attorneys at a San Francisco law firm,
argued for televising executions. “Journalists, not courts” should decide what appears on television.
Id. Olson and Daily contended that “[t]he public is effectively denied access when a television cam-
erais excluded.” Id. They further argued that the public has had the historical right to view execu-
tions, and the courts should not abridge this right by refusing to provide press access. Jd.

11. See infra text accompanying notes 141-78. The type of press access to executions, if any,

https://openscholarship.wustl.edu/law_lawreview/vol70/iss4/5



1992] MEDIA ACCESS TO EXECUTIONS 1181

This Note attempts to preempt any political resolution of the issue by
resolving it in a strictly legal arena. Part I examines the development of
Supreme Court case law concerning the constitutional right to gather
information and illustrates the method the Court has adopted in address-
ing questions concerning press access to government institutions and ju-
dicial proceedings.'? Part II analyzes the historical development of the
public’s and the media’s right of access to executions in England and the
United States. Part III reviews the legal arguments presented by the two
federal cases that address the issue of the media’s right to televise execu-
tions. Part IV analyzes the issue within the proper legal framework and
concludes that the press does not have a First Amendment right to at-
tend or televise an execution.

I. THE MEDIA’S FIRST AMENDMENT RIGHT TO GATHER
INFORMATION

The First Amendment to the United States Constitution provides that
“Congress shall make no law . . . abridging the freedom . . . of the
press.”'® Generally, the Supreme Court has interpreted this constitu-
tional clause to provide the press with the right against prior restraints'4
and against post hoc burdens on publication.!* However, denying press
access to a prison for the purposes of filming and broadcasting an execu-
tion relates most directly to the press’s right to gather information.!®
Although the Press Clause of the First Amendment includes the right to
gather information,'” it may not extend far enough to provide television
stations the right to witness and film executions.

The Court first recognized the news media’s right to gather informa-
tion in Branzburg v. Hayes.'® In Branzburg, the Court held that requir-

that the Constitution provides also raises equal protection concerns. The scope of this Note is lim-
ited to the First Amendment problems relating to the denial of press access to prisons for purposes of
witnessing and filming executions. For a discussion of equal protection, see infra note 151.

12. See infra text accompanying notes 13-52.

13. U.S. CoNnsT. amend. L

14. See Nebraska Press Ass'n v. Stuart, 427 U.S. 539, 567 (1976); New York Times Co. v.
United States, 403 U.S. 713, 714 (1971); Lovell v. City of Griffin, 303 U.S. 444 (1938); Near v.
Minnesota, 283 U.S. 697, 713 (1931).

15. See New York Times Co. v. Sullivan, 376 U.S. 254 (1964).

16. See Garrett v. Estelle, 556 F.2d at 1277.

17. See Branzburg v. Hayes, 408 U.S. 665, 681 (1972); infra notes 18-22 and accompanying
text.

18. 408 U.S. 665 (1972). In Branzburg, the State of Kentucky attempted to compel a member
of the press to testify before a grand jury concerning the identity of individuals about whom he had

Washington University Open Scholarship
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ing news reporters to appear and testify before a grand jury does not
violate their First Amendment rights.’® The Court stated that failing to
protect the newsgathering process could significantly endanger freedom
of the press.2® However, the Court concluded that refusing to afford a
reporter a testimonial privilege under the First Amendment does not re-
strict the press’ ability to gather and convey news.?! Hence, the Court
ruled that although the First Amendment protects newsgathering, the
right to gather news does not equal the right to refuse to testify in front
of a grand jury.??

In Pell v. Procunier, the Court restricted the right to gather informa-
tion.?> The Court held that prison regulations that prohibited reporters
from interviewing prisoners did not violate the reporters’ rights to gather
news under the First Amendment.2* The Court stated that although the

written. The state wished to obtain the individuals’ names because the articles and photographs
depicted them transforming marijuana into hashish. Although the reporter appeared before the
grand jury when subpoenaed by the state, he refused to testify with respect to the names of the
individuals. Id. at 668.

19. Id. at 667. The reporter claimed that requiring him to reveal his sources pursuant to a
grand jury investigation burdened his ability to gather news. He contended that his “informants will
refuse . . . to furnish newsworthy information.” Id. at 682. The Court only addressed the specific
issue of whether or not the Constitution affords a news reporter with the limited privilege not to
testify before a grand jury.

20. Id. at 681. The Court emphasized that “without some protection for seeking out the news,
freedom of the press could be eviscerated.” Id. The Court stressed that while journalists remain
able to find news from any source within legal limits, it was not attempting to force the media to
reveal its information source. Id. at 681-82.

21. Id. at 699. The Court noted that its holding “will not threaten [the confidentiality of
sources] not involved with criminal conduct and without information relevant to grand jury investi-
gations.” Id. Between the two competing interests in the case, the Court concluded that the state's
interest in enforcing the law was more compelling than the press’s interest in maintaining the confi-
dentiality of its sources. Id. at 692-93. “The crimes of news sources are no less reprehensible and
threatening to the public interest when witnessed by a reporter” rather than an ordinary citizen. Id.

22. Id. at 707. The Court stated that “[flrom the beginning of our country the press has oper-
ated without constitutional protection for press informants, and the press has flourished.” Id. at
698-99. Limiting its holding, the Court mandated that the prosecutor must ask *‘material” and
“relevant” questions during the grand jury investigation, and that the state must conduct the investi-
gation in “good faith.” Id. at 708. The Court subsequently ordered the reporter to appear and
testify before the grand jury. Id. at 709. Concurring, Justice Powell reiterated that “[t}he Court
does not hold that newsmen . . . are without constitutional rights with respect to the gathering of
news ...."” Id at 709 (Powell, J., concurring).

23. 417 U.S. 817 (1974).

24. Id. at 835. The California prison regulation prohibited the press from conducting inter-
views with individual prisoners. Jd. at 819. Media members who wanted to interview certain pris-
oners incarcerated in California penal institutions challenged the regulation’s constitutionality. Jd.
The prisoners, also named as plaintiffs in the suit, claimed that the regulations violated their First
Amendment right to free speech. Id. at 816-17. Rejecting this argument, the Court held that the

https://openscholarship.wustl.edu/law_lawreview/vol70/iss4/5



1992] MEDIA ACCESS TO EXECUTIONS 1183

government cannot interfere with the freedom of the press, it need not
provide the press with information not available to the public generally.®
Because the public did not possess the right to interview specific prison-
ers upon request, the Court concluded that denying this access to the
media did not violate its right to gather news.2¢ The Court ruled that the
media has no constitutional right of access to prisons or prisoners greater
than that accorded the general public.?’

In Richmond Newspapers v. Virginia, the Court adopted a framework
for determining whether the media has specific rights of access.?® The
Court concluded that “[a]bsent an overriding interest,” the press and the
public must have access to criminal trials.?® Writing for a plurality of the
Court,*® Chief Justice Burger examined the history of criminal trials in
England and the United States; he found that throughout American his-
tory, criminal proceedings had been open to the public and the press.?!
The Chief Justice attributed this to the value the public places on the trial
process as one of the most significant features of democratic govern-
ment.>? Although the First Amendment does not explicitly guarantee

state’s interest in protecting society, as well as the alternative means of communication available to
the prisoners, justified the regulation. Id. at 822-28.

25. Id. at 834.

26. Id. at 831. The Court stressed that the California Department of Corrections did not de-
sign the prohibition to “conceal the conditions in its prisons or to frustrate the press investigation
and reporting of those conditions.” Id. at 830. Instead, the Department of Corrections enacted the
regulation to solve the problems associated with the media providing special attention to specific
prisoners. Id. at 832.

27. Id. at 835. Thus, the Court upheld the constitutionality of the rule. The press conse-
quently could not gain access to the prison to interview the inmates. Id. The Court reaffirmed this
holding in Pell’s companion case, Saxbe v. Washington Post Co., 417 U.S. 843 (1974). The Saxbe
Court considered the constitutionality of a Federal Bureau of Prisons regulation which prohibited
the press from interviewing specific criminals. Id. at 844. The Court found that the Saxbe case was
*“constitutionally indistinguishable™ from and completely governed by Pell. Id. at 850.

28. 448 U.S. 555 (1980). In Richmond Newspapers, the judge closed the trial of a criminal
defendant to the press and the public at the defendant’s request, without objection from the prosecu-
tion. The judge did not require the defendant to demonstrate that the defendant’s right to a fair trial
mandated closure. However, seeking to cover the trial, the media appealed the judge’s closure order
to the Supreme Court. Id. at 559-62.

29. Id. at 581.

30. Justice White and Justice Stevens joined the Chief Justice in his opinion. Justice Rehnquist
dissented, while Justices Brennan, Marshall, Stewart, and Blackmun concurred with Chief Justice
Burger's opinion. Justice Powell took no part in consideration of the case.

31. 448 U.S. at 564-69. Chief Justice Burger wrote that “a presumption of openness inheres in
the very nature of a criminal trial under our system of justice.” Id. at 573. “[T]he historical evi-
dence demonstrates conclusively that at the time when our organic laws were adopted, criminal
trials both [in the United States] and in England had long been presumptively open.” Id. at 569.

32. Id. at 575.

Washington University Open Scholarship
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the right to attend criminal trials, the plurality concluded that the First
Amendment implies this right of access.?®* Thus, by tracing the historical
development of the right of access to criminal trials, the Court estab-
lished that the press and the general public have a constitutional right of
access to criminal trials.*

The Court refined its method for addressing right of access questions
in Globe Newspaper v. Superior Court.*®> The Court invalidated a Massa-
chusetts statute that required the exclusion of the press and public from
criminal trials during the testimony of a sex offense victim who was a
minor.3¢ The Court applied the Richmond Newspapers test for determin-
ing whether the First Amendment affords a particular right of access.
First, the Court must determine whether the particular proceeding “has
been open to the press and the general public.”?” Then the Court must
consider whether “the right of access [to the specific proceeding] plays a
particularly significant role in the functioning of the judicial process and
the government as a whole.”*® Applying this test to the facts of Globe
Newspaper, the Court reaffirmed that the First Amendment affords the
press and public a right of access to criminal trials.?® Although this right
of access is not absolute, the “state’s justification in denying access must
be a weighty one.”*® The Court found that the state failed to demon-
strate a compelling interest to justify the automatic ban.*!

33. Id. at 580.

34. Id. at 581. Chief Justice Burger determined that the press and the public do not have an
absolute right of access to a criminal trial. Jd. at 581 n.18. Stating that although he had “no occa-
sion here to define the circumstances in which all or parts of a criminal trial may be closed to the
public, . . . a trial judge {may] in the interest of the fair administration of justice, impose reasonable
limitations on access to a trial.” Id. Concurring, Justice Brennan stated that “[w]hat countervailing
interests might be sufficiently compelling to reverse this presumption of openness need not concern
[the Court] now . . . [but], [flor example, national security concerns . . . may sometimes warrant
closures.” Id. at 599 & n.24 (Brennan, J., concurring).

35. 457 U.S. 596 (1982).

36. Id

37. Id. at 605.

38. Id. at 606. The Court explained that “fp]ublic scrutiny of a criminal trial enhances the
quality and safeguards the integrity of the fact finding process . . . fosters an appearance of fairness
...and ... permits the public to participate in and serve as a check upon the judicial process.” Jd.
(footnotes omitted).

39. Id. at 605. The Court emphasized that the presumption of openness with respect to crimi-
nal trials “has remained secure” throughout American history. Id.

40. Id. at 606. The Court will strictly scrutinize any state action that denies the public access
by requiring the state to demonstrate “that the denial is necessitated by a compelling governmental
interest, and is narrowly tailored to serve that interest.” Id. at 606-07.

41. Id. at 607-10. Although the Court agreed with the state that “safeguarding the physical

https://openscholarship.wustl.edu/law_lawreview/vol70/iss4/5
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court held that the Texas legislation did not violate the media’s right to
gather information because the state statute did not regulate the content
of media reports.!46 The press could still “fully” inform the public of the
details of an execution even though the execution itself could not appear
on television.!*” Moreover, while the Fifth Circuit noted that capital
punishment is an important issue, it concluded that “the protections of
the [Flirst [A]Jmendment [do not] depend upon the notoriety of an is-
sue.”'#® Finally, the court held that the state need not demonstrate a
compelling interest'* to prohibit the filming of executions. Such a show-
ing is necessary only when the state violates an individual’s constitutional
right.’>® Therefore, a reporter has no First Amendment right to film an
execution.!®!

146. Id. The court stated that a film of an actual execution contains no greater substantive value
than that of a simulated execution. Jd.

147. Id. In addition, the Court noted that the prison officials afford the press “substantial ac-
cess” to executions by allowing some press witnesses in the execution chamber and permitting others
to view the execution via closed circuit television. Id. at 1279.

148. Id.

149. See United States v. Grace, 461 U.S. 171 (1983). In Grace, the Court allowed the govern-
ment to establish and govern “reasonable time, place, and manner regulations” to restrict expressive
conduct in public places, provided that the rules “are content neutral, are narrowly tailored to serve
a significant government interest, and leave open ample aiternative channels of communication.” Id.
at 177. (quoting Perry Educators’ Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45 (1983)).
The Court added that courts should allow other, additionally restrictive regulations on a specific
mode of expression “only if narrowly tailored to accomplish a compelling government interest.” Id,
(emphasis added).

150. Garrett, 556 F.2d at 1279. The state did not violate the reporter’s constitutional right be-
cause it afforded him the same access as that it provided to the public. Jd.

151. Id. In addition, the reporter argued that the legislation denied him equal protection of the
laws because “other members of the press are allowed free use of their reporting tools,” but he could
not use his television camera. Id. The court quickly rejected this claim, stating that the Texas
statute also prohibits print reporters from using cameras and radio reporters from taping the sounds
of the execution. Id.

The reporter also advanced a prior restraint argument. He contended that because the govern-
ment provided access to information via closed circuit television that the government was precluded
from imposing constraints on reporter’s use of the information, such as filming. Jd. Rejecting this
argument, the court determined that prison officials never granted access by close circuit television
for the purpose of filming executions. Further, the First Amendment does not mandate that officials
provide such access. Id. at 1279-80.

For an excellent discussion and criticism of Garrett, see Katherine A. Mobley, Comment, Fifth
Circuit Court of Appeals Denies Texas Reporter’s First Amendment Claim of Right to Film Prison
Execution-Garrett v. Estelle, 11 CREIGHTON L. REv. 1031 (1978). Relying heavily on the opinion
of the district court in Garrert, 424 F. Supp. 468 (N.D. Tex. 1977), the author offered several criti-
cisms of the appellate court’s decision. She criticized the Fifth Circuit’s failure to provide the public
with the kinds of information about prisons which the public is entitled to receive. Mobley, supra at
1047. Furthermore, by limiting press access to prisons, prison conditions may worsen once beyond

https://openscholarship.wustl.edu/law_lawreview/vol70/iss4/5



1992] MEDIA ACCESS TO EXECUTIONS 1197

A federal district court in California recently considered whether the
media has the right to televise executions in KQED v. Vasquez. '** In
KQED, a public television station brought suit challenging the constitu-
tionality of a California state prison policy which prohibited stations
from videotaping executions.!>* The station claimed that the policy vio-
lated the First Amendment because it unjustifiably prohibited the media
from effectively reporting the events at an execution.!** Citing Justice
Stewart’s concurrence in Houchins v. KQED,'>> the station contended
that when the government provides access to public institutions, the gov-
ernment must provide “effective” access.!®

The station argued that the very reason the state provided press access
to executions was so that the press could relate the details of an execution
to the public.!” After contending that the media needs to utilize the

public scrutiny. Jd. at 1047-49. The author concluded that the Fifth Circuit inappropriately
granted prison officials too much discretion to determine proper “modes of disseminating informa-
tion to the public.” Id. at 1048. The author also argued that previous judicial opinions demonstrate
that the state cannot limit press access to government institutions without showing a “compelling
necessity for such a limitation.” Id. at 1049.

The author’s statements concerning the prisoner’s right to privacy best supports the court’s hold-
ing in Garrett. The author stated that a prisoner retains some privacy rights when incarcerated, and
such rights may prohibit the press from filming executions. Id. at 1050 (citing Tribune Review
Publishing Co. v. Thomas, 254 F.2d 883, 885 (3d Cir. 1958)). The court did not address the issue.
For another, more complex, criticism of the Garrett decision, see Comment, Broadcasters’ News-
Gathering Rights Under the First Amendment: Garrett v. Estelle, 63 Iowa L. REv. 724 (1978). The
author argued that the court failed to consider the relevant state interest in limiting the television
press’ First Amendment constitutional rights. Id. at 749. The author also contended that the Fifth
Circuit did not adequately address important equal protection, content regulation and prior restraint
issues. Jd. The author concluded that if the court properly decided the case, the reporter, not the
prison, would have been successful in the action. Id.

152. No. 90-CV-1383 (N.D. Cal. June 7, 1991).

153. Defendant’s Trial Brief at 1, KQED v. Vasquez, No. 90-CV-1383 (N.D. Cal. June 7, 1991).
The station sought to film the execution of Robert Alton Harris, whom the state planned to execute
in the gas chamber. See Olson & Daily, supra note 2, at 13. The pending Harris execution was
“newsworthy” because California had not executed a prisoner since 1967. Id. The station also
attempted to enjoin the prison warden Daniel Vasquez, from preventing the press from attending
executions. Defendant’s Brief at 1-2, KQED (No. 90-CV-1383). However, the warden later decided
not to litigate this issue.

154. Plaintiff’s Trial Brief at 8, KQED v. Vasquez (No. 90-CV-1383).

155. 438 U.S. 1, 16-19 (1978) (Stewart, J., concurring).

156. Plaintiff’s Brief at 9, KQED (No. 90-CV-1383). The station claimed that California law
grants limited public access to executions. The California Penal Code provides, in relevant part:
“The warden of the State prison where the execution is to take place . . . must invite . . . at least 12
reputable citizens.” CA. PENAL CODE § 3704.5 (West Supp. 1991).

157. Plaintiff’s Brief at 10, KQED (No. 90-CV-1383).

Washington University Open Scholarship
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tools of their trade to accomplish this purpose,’*® KQED claimed that
the Supreme Court’s rulings in the right to access cases supported its
arguments.’® Applying the test articulated in Globe Newspaper,'® the
station asserted that the history of public executions, combined with the
importance of “[a]ccurate citizen awareness” in a democratic society,
creates a “presumption of openness” guaranteed by the Constitution.'s!
KQED contended that because the state lacked a compelling interest to
defeat this presumption,!s? the First Amendment prohibited the state
from precluding the media from televising an execution.!

In contrast, the prison warden argued that the regulation prohibiting
the media from filming executions did not violate the Constitution.'¢*
Relying on Pell v. Procunier,'®® the defendant contended that the media
has no right of access to an execution because the state does not afford
the public the right to witness an execution.'®®¢ In addition, the warden
strongly suggested that the two factors articulated by the Court in Globe

158. Id. The plaintiff stated “[flor television reporters, this means a camera and a recorder.”
Id. (footnote omitted). The plaintiff further argued that “[t]elevision is indispensable in allowing the
public to see and hear, for themselves, what a witness [to the execution] sees and hears. .. .” Id.

159. Id. at 11. The plaintiff cited and discussed Press-Enterprise I, 464 U.S. 501 (1984), Press-
Enterprise IT, 418 U.S. 1 (1986), Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1980), and
Richmond Newspapers v. Virginia, 448 U.S. 555 (1980). Plaintiff*s Brief at 12-15, KQED (No. 90-
CV-1383). For a summary of the holdings of these cases, see supra notes 28-41 and accompanying
text.

160. Globe Newspaper, 457 U.S. at 605-06. See supra notes 35-41 and accompanying text.

161. Plaintiff’s Brief at 15-17, KQED (No. 90-CV-1383). The station claimed that the press,
citizens and certain public representatives historically attended executions. Id. at 15. The station
further argued that deterrence and retribution “are enhanced . . . by the most accurate and complete
coverage of the culmination of the most serious and notorious criminal cases.” Id. at 17.

162. The Supreme Court stated that the strict scrutiny test applies to state action that denies
access where the Court finds a “presumption of openness.” See Globe Newspaper, 457 U.S. at 605.
According to the station, the state can defeat the presumption only by demonstrating *an overriding
interest based on findings that closure is essential to preserve high values and is narrowly tailored to
serve that interest.” Plaintiff’s Brief at 19, KQED (No. 90-CV-1383) (quoting Press-Enterprise I,
464 U.S. at 824).

163. Plaintiff’s Brief at 19, KQED (No. 90-CV-1383). The warden prohibited broadcasting ex-
ecutions because he feared viewers of the executions may try to harm the witnesses to the execution.
Id. at 19-20. KQED stated that the possibility of this type of scenario occurring is “so remote . .. as
to be entirely speculative.” Id. at 19. The station further argued that the warden could have pur-
sued other, less restrictive options that would have protected the witnesses. /d. KQED suggested
that the warden could have taken measures to guarantee that the witnesses’ faces remained off-
camera. Id. at 21.

164. Defendant’s Brief at 1-2, KQED (No. 90-CV-1383).

165. 417 U.S. 817, 835 (1974). See supra notes 23-27 and accompanying text.

166. Defendant’s Brief at 3, KQED (No. 90-CV-1383). The defendant stated that the California
statute at issue “is not an invitation to the general public.” Because the general public has no right

https://openscholarship.wustl.edu/law_lawreview/vol70/iss4/5
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Newspaper for determining questions of media access'®” do not create a
“presumption of openness” with respect to executions.'®® The defendant
concluded that if the public does not have the right to film an execution,
then neither does the media.'®® The state need demonstrate only that the
regulation is ‘“‘reasonable,” because the restriction on filming executions
“is only a ‘time, place and manner’ restriction.”'’® Thus, the defendant
contended that the First Amendment does not provide the media with
the right to film executions.'”!

In a convoluted oral opinion,'”? the court stated that the First Amend-
ment does not provide the press with an absolute right to gather news.!”?
Concluding that the press has no special right of access beyond that af-
forded to the public generally,!” the Court emphasized that the state
does not hold its executions open to the public.'”> Nevertheless, the

to watch an execution at San Quentin, the media also does not possess any constitutional right to
watch executions at San Quentin. Id. at 4.

167. See supra notes 35-41 and accompanying text. By the time the Court issued its ruling in
the case, the defendant no longer sought to exclude the press from attending executions in a limited
role. See infra note 176.

168. Defendant’s Brief at 4-5, KQED (No. 90-CV-1383). The defendant argued that because no
historical records of public executions even remotely similar to the lengthy history of public judicial
proceedings exist, the station was preciuded from proving “historical openness of executions.” Id. at
5-6. Defendant further claimed that granting public access to an execution does not significantly
impact the execution process. Id. at 7. The warden also argued that reporting the execution in
official records provides public awareness that ‘“‘the criminal justice system is functioning” and
grants an avenue for “reactions and emotions.” Id. (quoting Press-Enterprise I, 464 U.S. 501, 509
(1984)).

169. Defendant’s Brief at 9, KQED (No. 90-CV-1383) (stating that “[m]edia witnesses may at-
tend and observe an execution and later report their observations without government interfer-
ence™). Id

170 Id. at 13. See supra note 40 and accompanying text. The defendant contended that be-
cause the policy avoids the strict scrutiny test articulated in Globe Newspaper, he need not prove that
the regulation “was narrowly tailored to serve a compelling governmental interest.” Id. at 12-13
(citing Globe Newspaper, 457 U.S. at 606 n.17). The defendant urged the court to conclude that the
prohibition on cameras and recorders was a *“reasonable time, place and manner restriction” on the
media’s right of access to San Quentin executions. Id. at 13.

171. Id.

172. The district court judge issued neither a written opinion nor an order in the case.

173. Transcript of court’s oral opinion, KQED v. Vasquez, No. 90-CV-1383, at 7 (N.D. Cal.
June 7, 1991).

174. Id.

175. Id. The courts noted that the statute did not afford the general public a right to attend
executions. Id. The court concluded that the warden is responsible under the California statutes to
operate and govern the prison, as well as oversee executions. Id. at 8. Noting that such duties
necessitate a high level of expertise and training, the court held that executions are not *‘a place for
ntrusion by well-meaning amateurs.” Id. at 8. The court noted that this history of executions
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Court refused to permit the prison to completely bar the press from at-
tending executions. Although the court refused to arbitrarily exclude the
press from attending executions,!”® it held that prison officials can limit
the degree of access afforded to the media.'”” The court ruled that the
policy was “valid and necessary” to guarantee the safety of prison per-
sonnel involved in the execution.!”®

demonstrated that when the public had a right to attend executions “the press has always been
there.” Id. at 4.

176. Id. at 8. By the time the court issued its rule, the defendant had indicated that he no longer
sought to deny the press access to executions. Id. at 3. The defendant only wished to prevent the
press from videotaping and broadcasting an execution. Jd. at 3. The Court held that “if the issuef]
of exclusion of all the . . . media representatives [is] still before the court, . . . [the] practice [is]
unreasonable.” Id. at 12-13.

177. Id. at 8. The court expressly presumed that the press has more right to witness an execu-
tion than an ordinary citizen because of the custom and usage the media has historically enjoyed.
Id. at 12. The court did note, however, that the “assumption may be open to serious dispute.” Id.

178. Id. The court discussed three justifications that support the regulation. First, the court
acknowledged that permitting the media to televise executions may place prison personnel at risk.
The court stated that if television cameras revealed the identity of prison officials participating in the
execution prisoners, their associates, gangs or other groups fanatically opposed to the execution may
attempt to harm them or their families in retaliation for the execution. Id. at 9.

Second, the court agreed with the defendant that the presence of cameras alone presents a risk to
the execution process. Since California uses the gas chamber to execute its criminals, a possibility of
cameras striking the glass enclosing the chamber and causing the lethal gas to leak into the witness
area exists. Jd. at 10. Third, the court emphasized that televising executions within the prison
creates the potential of igniting extreme reaction from prisoners, threatening the safety of prison
personnel. Id. at 11.

Only two other courts have addressed this issue. In Kearns-Tribune v. Utah Bd. of Corrections, 2
Med. L. Rptr. (BNA) 1353 (D. Utah 1977), representatives from the media challenged the constitu-
tionality of a state statute which prohibited the press from attending an execution. Id. at 1353, The
media sought to enjoin enforcement of this statute in order to cover the execution of Gary Mark
Gilmore. Id. The statute also denied the public access, permitting only those invited by the con-
demned man to attend the execution. Id. Citing Pell and Saxbe, the court concluded that because
the public does not have access to the execution, the Constitution does not require that the state
provide access to the media. Id. at 1353-54. The media also argued that because the statute allows
the condemned man to choose witnesses, the law violated the media’s equal protection as a group
‘“unreasonably excluded.” Id. at 1354. The court rejected this argument, holding that the state’s
desire to avoid “sensationalizing” the execution, to maintain prison discipline and security, and to
respect the “privacy of a condemned man,” all constituted a rational basis for the enactment of the
statute. JId.

In Halquist v. Department of Corrections, 783 P.2d 1065 (Wash. 1989), the Washington Supreme
Court held that members of the media possess no special right of access to videotape an execution.
Id. at 1066. A producer of documentaries wanted to gain access to a state penitentiary to film the
execution of Charles Campbell. Jd. at 1065. The producer asserted that he had a constitutional
right to both attend and videotape the execution. Id. at 1066. The court held that the right to
attend an execution is not the “type of fundamental, inalienable [right] under the laws of God and
nature which is protected” under the Constitution. Jd. (quoting State v. Clark, 71 P.2d (Wash,
1902)). The court also dismissed the plaintiff’s argument that the statute acted as a restraint, stating
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IV. PROPOSAL FOR A MORE APPROPRIATE LEGAL FRAMEWORK
FOR JUDICIALLY RESOLVING THE ISSUE OF MEDIA
ACCESS TO EXECUTIONS

None of the courts that have addressed the issue of whether the First
Amendment grants the media the right to videotape and broadcast an
execution analyzed the question within the correct legal framework.!”®
Focusing only on whether state law provided the general public with the
right to attend executions, these courts failed to decide if the Constitu-
tion guarantees the public such a right. The Supreme Court provided the
proper framework for addressing the media’s constitutional right to ac-
cess in Globe Newspaper.1®® Analysis of the issue within this framework
reveals that the First Amendment does not provide the press with the
right to attend or televise executions.

Courts considering the issue first should have resolved whether execu-
tions “historically hafve] been open to the press and general public.”!®!
An examination of the history of public executions in both England and
America illustrates that the public and the press initially had the right to
attend executions.!®? However, due to changes in sociopolitical attitudes,
they lost this right.'®® For all practical purposes, public executions
ceased in America in the latter part of the nineteenth century.'®* There-
fore, in contrast to the public’s right of access to criminal trials,!®® his-
tory does not demonstrate an unbroken tradition of press and public
access to executions. In Globe Newspaper, the Court stressed that the
right of access to a criminal trial “remained secure” throughout Ameri-
can history.!®¢ Conversely, legislators over a century ago abolished the
public’s right to attend executions.'®” The conclusion that the right has

that “the right to publish applies only to those who have previously and lawfuily obtained the infor-
mation.” Id. at 1067. The court also held that the state did not have to demonstrate a compelling
state interest because the regulation did not infringe on any constitutional right of access. Id. (citing
Garret, 556 F.2d at 1279). Thus, the court upheld the regulation because the producer failed to
prove that the regulation restricted access rather than dissemination. Jd. at 1068.

179. See discussion supra part II1.

180. Globe Newspaper v. Superior Court, 457 U.S. 596, 605-06 (1981).

181, Id. at 605.

182. See supra part II.

183. See supra notes 104-16 and accompanying text.

184. See supra note 105 and accompanying text.

185. Richmond Newspapers v. Virgina, 448 U.S. 555, 581 (1980); Globe Newspaper, 457 U.S. at
606.

186. Globe Newspaper, 457 U.S. at 605.

187, See supra note 108 and accompanying text.
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not “remained secure” precludes a finding that executions ‘“historically
hafve] been open to the press and general public.”%®

The courts that addressed the issue of televising executions also should
have analyzed whether “the right of access to [public executions] plays a
particularly significant role in the functioning of the judicial process and
the government as a whole.”'®® An examination of American history
illustrates that public executions served a very specific function in the
United States.’® Generally, public executions reinforced the power of a
new republic and provided a means for the condemned person to repent
for his crime and seek salvation.'®! Public executions served significant
judicial and governmental functions for two reasons. First, they demon-
strated that the new republic would not tolerate unlawful action by its
citizens.!”> Second, through the ritual of the prisoner seeking repen-
tance, public executions demonstrated that the republic also possessed
the capacity to forgive those who broke its laws and threatened its
power.!®® Therefore, the sociopolitical climate in the nation allowed
public access to executions to serve important purposes during an early
period in American history.

However, as the republic strengthened and society started to embrace
privacy and disfavor public disorder, state legislatures throughout the
country privatized executions.!®* Consequently, the role that executions
played in “the judicial process and the government as a whole”
changed.'> Society executed its prisoners to achieve goals of deterrence
and retribution, rather than to convey outdated civic and religious
messages.'®® Therefore, the presence of the public was no longer neces-
sary to facilitate the role that executions played earlier “in the function-
ing of the judicial process and the government as a whole.”'*’

Accordingly, because executions historically have not been open,'®®
and because public executions ceased contributing significantly to demo-

188. Globe Newspaper, 457 U.S. at 605.

189. Id. at 606.

190. See supra notes 82-84 and accompanying text.
191. See supra notes 82-84 and accompanying text.
192. See supra note 87 and accompanying text.
193. See supra text accompanying note 95.

194. See supra text accompanying notes 105, 108.
195. Globe Newspaper, 457 U.S. at 606.

196. See supra text accompanying note 137.

197. Globe Newspaper, 457 U.S. at 606.

198. Id. at 605.
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cratic society, the Constitution does not contain a “presumption of open-
ness” with respect to executions.!®® Since the First Amendment only
affords the press the same rights of access as those afforded to the public,
the media has no constitutional right to attend executions.?®®

Yet the question remains whether the press has the right to film execu-
tions if the state provides the public, and consequently, the press, with
access to executions. In Houchins v. KQED, the court emphasized that
the Constitution only requires the state to provide the same #ype of access
to the media that it affords the public.2®! Thus, if the state forbids the
public from filming executions, then the Constitution does not require
the state to allow the media access to film executions.???

Justice Stewart’s concurrence in Houchins v. KQED stressed that the
state must provide the press with effective access.?®> Even under this
formulation, however, the state still need not allow the press to film ex-
ecutions. Denying the media the right to film an execution does not deny
the press effective access to the execution.?®* The press can continue to
effectively transmit the happenings of an execution through written
text.2% The press can effectively report the details of any deviation from
proper execution procedure in a newspaper or magazine article.?’® Al-
lowing the media to televise executions will not further the purpose of
increasing the effectiveness of the media’s reporting to an appreciable ex-
tent.2%? Rather, a videotaped execution will most likely only sensational-
ize the death of a criminal.?%®

More importantly, televising executions will transform private execu-

199. Richmond Newspapers, Inc. v. Virgina, 448 U.S. 555, 573 (1980).

200. Pell v. Procunier, 417 U.S. 817, 835 (1974). Therefore, states that ban the press from at-
tending executions do not have to demonstrate a compelling interest to justify their actions. See
supra note 150 and accompanying text.

201. Houchins v. KQED, Inc., 438 U.S. 1, 16 (1978).

202. Id.

203. Id. at 17 (Stewart, J., concurring).

204. Garrett v. Estelle, 556 F.2d 1274, 1278 (5th Cir. 1977).

205, Justice Brennan’s description of an execution, supra note 133, demonstrates the power of
written word with respect to describing executions.

206. For an example of a recent newspaper article detailing a “bungled” execution, see Charles
Bremner, Murderer Given Double Dose in Electric Chair, THE TIMES, Aug. 24, 1991, available in
LEXIS, Nexis Library, Papers File (describing the electric chair execution of Derrick Peterson, in
which Virginia prison officials had to electrocute Peterson twice because after receiving the first dose
of over 1,700 volts for a period of 10 seconds, his heart remained beating).

207. Garrett, 556 F.2d at 1278.

208. See Armstrong, supra note 2, at 4; Will, supra note 2, at C7; Weisberg, supra note 2, at 13,
Goodman, supra note 2, at A23.
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tions back into public executions.?®® The decisional law relating to press
access and the right to gather information illustrates that courts cannot
make this transformation under the guise of providing for effective re-
porting without stretching the First Amendment beyond its appropriate
scope.2!° Only state legislatures, motivated by public opinion, have the
power to catapult executions back into the public arena.?!! Because an
execution is not dignified or aesthetically pleasing,!? legislators ulti-
mately will have to decide whether they want this type of “program” to
appear on American television.

V. CONCLUSION

This Note demonstrated that although each court which addressed the
issue of media access to executions incorrectly analyzed the subject, all of
the tribunals arrived at the correct conclusion. Although the press has a
constitutional right to gather information, this right does not extend into
the execution chamber. Neither opponents nor proponents of capital
punishment should exploit the deaths of condemned criminals in order to
wage their battles concerning the death penalty. The press adequately
informs the public about the details of executions through the nation’s
newspapers and magazines. State legislators, not the courts, should de-
cide whether the public can view executions on television.

Dane A. Drobny

209. See Weisberg, supra note 2, at 13.

210. See supra part 1.

211. See supra note 1 and accompanying text.

212. See supra notes 129-36. “[T]elevised executions will reverse the process . . . whereby execu-
tions have been removed further and further from the community that compels them.” Weisberg,
supra note 2, at 13.
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