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an individual actor’s criminal intent to the corporation. This approach is
not only inadequate, but also harmful to the integrity and power of the
criminal law.>* With the rising prominence of corporate actors, courts
and legislatures must develop the concept of intent beyond the context of
individual actors to focus on corporate intent. Such a focus should begin
by acknowledging that each organization has an identifiable character or
“ethos.” Before convicting an organization, the government should be
required to prove that the organization’s “ethos” encouraged the corpo-
ration’s agents to commit the criminal act.

In a sense, this standard takes its cue from notions of intent developed
in the context of individual liability. When considering whether an indi-
vidual should be held criminally liable, we ask whether the person com-
mitted the act accidentally or purposely. If the individual committed the
act purposely, we consider it to be a crime, while if the individual com-
mitted the act accidentally, we do not. Similarly, the corporate ethos
standard imposes criminal liability on a corporation only if the corpora-
tion encouraged the criminal conduct at issue. If it did, the criminal
conduct is not an accident or the unpredictable act of a maverick em-
ployee. Instead, the criminal conduct is predictable and consistent with
corporate goals, policies, and ethos. In the context of a fictional entity,
this translates into intention.

If the corporate ethos standard represents a more jurisprudentially
sound use of the criminal law, one may wonder why courts or legisla-
tures have not adopted such a standard. At least three possible explana-
tions exist. The first is precedent. American jurisprudence has never
employed anything but strict, vicarious liability in assessing an organiza-
tion’s criminal liability. Yet an examination of precedent reveals that
courts adopted and perpetuated this standard with little analysis of its
jurisprudential soundness. As O.W. Mueller noted, “[m]any weeds have
grown on the acre of jurisprudence which has been allotted to the crimi-
nal law. Among these . . . is corporate criminal liability . . . . Nobody
bred it, nobody cultivated it, nobody planted it. It just grew.”>*

The Supreme Court’s opinion in New York Central & Hudson River
Railroad v. United States *® sheds light on this growth. Not only is New
York Central the premier decision establishing criminal liability for cor-

54. John C. Coffee, Jr., Does “Unlawful” Mean “Criminal”?: Reflections on the Disappearing
Tort/Crime Distinction in American Law, 71 B.U. L. Rev. 193 (1991).

55. Mueller, supra note 3, at 21.

56. 212 U.S. 481 (1509).
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porations in American law,%” but its flawed and outdated reasoning ex-
emplifies subsequent courts’ analysis of corporate criminal liability.®
The New York Central Railroad employed an assistant traffic manager
who gave “rebates” on railroad rates to certain railroad users. As a re-
sult, the effective shipping rate for these users was less than the mandated
rates.”® The federal trial court held New York Central Railroad crimi-
nally liable under bribery statutes for the acts of its assistant traffic man-
ager.® Noting that the principle of respondeat superior was well
established in civil tort law, the Supreme Court stated that “every reason
in public policy” justified “go[ing] only a step farther” and applying re-
spondeat superior to criminal law.5! Based upon this rationale, the
Court established the traditional respondeat superior standard of crimi-
nal liability for corporations.®?

The Court’s reasoning in New York Central contains three major flaws
which subsequent courts have perpetuated and exacerbated. First, the
Court failed to appreciate the difference between civil and criminal law.
The only indication that the Court recognized such a difference was
when it disregarded it, stating “we see no good reason” for not applying
the civil concept of respondeat superior to criminal corporate liability.5?
Lower courts have followed the Supreme Court’s lead. For example, the
United States Court of Appeals for the Eighth Circuit, in affirming the
conviction of a utilities corporation, stated that “[i]f the act was . . . done
[by a corporate employee] it will be imputed to the corporation. . . .
There is no longer any distinction in essence between the civil and crimi-
nal liability of corporations, based upon the element of intent or wrongful
purpose.”*

The second flaw in the New York Central reasoning is its failure to
consider civil alternatives to corporate criminal liability. The Court
stated that failure to impose criminal liability on corporations would

57. Dolan & Rebeck, supra note 21, at 548.

58. For other analyses critical of the New York Central reasoning, see Francis, supra note 3, at
313, 315, 320-23; Orland, supra note 3, at 502-04; Albert W. Alschuler, Ancient Law and the Punish-
ment of Corporations: Of Frankpledge and Deodand, 71 B.U. L. Rev. 307, 311 (1991).

59. 212 U.S. at 489-90.

60. The trial court fined New York Central & Hudson River Railroad $18,000 on each of six
counts for a total fine of $108,000. The court fined the assistant manager $1000 on each of the six
counts for a total fine of $6000. Id. at 490.

61. Id. at 493-95.

62. Id. at 494.

63. M.

64. Egan v. United States, 137 F.2d 369, 379 (8th Cir.), cert. denied, 320 U.S. 788 (1943).

https://openscholarship.wustl.edu/law_lawreview/vol71/iss2/4



1993] THE GUIDELINES: THE CART BEFORE THE HORSE 341

“virtually take away the only means of effectually controlling the subject
matter and correcting the abuses aimed at.”®> This conclusion ignores
the two major options to imposing criminal liability upon corporations:
(1) criminal liability of the responsible individuals within the corpora-
tion,%¢ and (2) civil remedies against the corporation,*” both of which are
probably more viable methods of controlling behavior today than they
were in 1909 when the Court decided New York Central. Nevertheless,
without assessing the development, success, or greater propriety of these
alternatives, subsequent courts have continued to rely on this rationale in
imposing criminal liability on corporate entities. For example, the
United States Court of Appeals for the Second Circuit, in affirming the
conviction of a corporate wholesaler of fruits and vegetables for evading
price regulations, noted that not to impose criminal liability in this case
was “to immunize the offender.”®®

The third flaw in the New York Central reasoning is its failure to con-
sider the conceptual alternatives to respondeat superior as the standard
for corporate criminal liability. The Supreme Court assumed it had only
two options for imposing criminal liability on corporations: respondeat
superior® or no criminal liability.”® Such a rigid view of its available
options is understandable given the posture of the case (the Court was
dealing with a strict liability statute) and the historical setting of this
opinion. Courts have extended the rationale of New York Central be-
yond the context of strict liability statutes, however, and almost a full
century has passed since it was decided. During this time, there has been

65. 212 U.S. at 496 (emphasis added).

66. Brickey, supra note 29, at 621-22; Canfield, supra note 3, at 472.

67. Developments, supra note 3, at 1301-11.

68. United States v. George F. Fish, Inc., 154 F.2d 798, 801 (2d Cir.), cert. denied, 328 U.S.
869 (1946).

69. In this case, a court could hold New York Central liable for acts of its assistant traffic
manager because of the language in the Elkins Act, which provided a broad respondeat superior
standard. The Elkins Act provided:

In construing and enforcing the provisions of this section the act, omission, or failure of

any officer, agent, or other person acting for or employed by any common carrier acting

within the scope of his employment shall in every case be also deemed to be the act, omis-

sion, or failure of such carrier as well as that of the person.
49 U.S.C. § 41(2) (1906), repealed by Interstate Commerce Act of 1978, Pub. L. No. 95-473, § 4(a),
(b), 92 Stat. 1466, 1470, quoted in New York Central, 212 U.S. at 496.

70. In 1909, the question whether corporations should be liable for crimes of intent was seri-
ously debated. Compare BRICKEY, supra note 25, § 4.01 (stating that only certain classes of crimes
could be committed by corporations) with Canfield, supra note 3, at 472-77 (discussion published in
1914 of whether a corporation could be liable for crimes requiring knowledge or intent).
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considerable experience with and substantial scholarship on the nature of
organizations. The New York Central Court’s simplistic choice between
two options, while understandable, ignores the subtleties of organiza-
tional behavior that today’s courts are better able to identify and appreci-
ate. Thus, in this early effort to impose criminal liability on fictional
entities, the Supreme Court gave as precedent a sledgehammer when a
scalpel is needed. As in other areas where sophisticated tools have re-
placed primitive ones, the criminal law needs a more sophisticated and
refined mechanism for imposing corporate criminal liability.

Another possible reason that our standards for assessing an organiza-
tion’s criminal liability have not evolved to include an assessment of cor-
porate mens rea is the perception that such an assessment is not possible.
Yet it is, theoretically and practically. The strongest evidence of the
workability of such a standard for assessing corporate criminal liability is
the willingness of the United States Sentencing Commission to focus on
organizational culpability and its demonstration of how to do so. In re-
quiring that any criminal fine assessed against an organization be based,
in part, on the organization’s “culpability,” the Guidelines demonstrate
the viability of identifying corporate intent.”! By directing courts to ex-
amine factors such as involvement in or tolerance of criminal activity,
commission of prior criminal offenses, cooperation with the government
in its investigation of the criminal conduct, and existence of effective in-
ternal programs to prevent and detect violations of the law,’? the Guide-
lines point the way to identifying corporate intent.

The Guidelines are not the first effort to identify corporate intent.
During the past twenty years or so, as organizations increasingly have
been targets of criminal and civil lawsuits, jurists and scholars have
demonstrated their willingness to identify the intent, or ethos, of fictional
entities. For example, in assessing municipal liability under 42 U.S.C.
§ 1983, which provides that persons, including fictional persons, who de-
prive citizens of certain rights are liable to the injured person,”® courts
repeatedly focus on the intent of municipal organizations as manifested

71. U.S.S.G., supra note 1, § 8C2.5.
72. Id
73. 42 U.S.C. § 1983 provides in pertinent part:
Every person [including fictional persons] who, under color of any statute, ordinance, regu-
lation, custom, or usage, of any State . . . subjects, or causes to be subjected, any citizen of
the United States . . . to the deprivation of any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the party injured.

42 U.S.C. § 1983 (1988).
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by their policies. In Monell v. New York City Department of Social Serv-
ices,” the Supreme Court held that section 1983 clearly envisions liabil-
ity of municipal corporations “only where the municipality itself causes
the constitutional violation at issue.”’> Rather than employing tradi-
tional respondeat superior theory, whereby a corporation would be found
liable for an employee’s isolated act,’® section 1983, like the corporate
ethos standard for corporate criminal liability, provides for a “faultbased
analysis for imposing . . . liability.””” Such an analysis requires courts to
focus on the municipal “custom” or “policy””® which is the “moving
force”” of the constitutional deprivation. Under section 1983, liability is
imposed only if the evidence shows that “some official policy[] ‘causes’ an
employee to violate another’s constitutional rights.”%® Thus, since at
least the Monell decision in 1978, courts and juries have worked with
and applied the notion that a fictional entity assumes responsibility for
acts of its agents only when it employs an internal custom or policy that
encourages such violations.3!

74. 436 U.S. 658 (1978).

75. City of Canton v. Harris, 489 U.S. 378, 385 (1989) (citing Monell, 436 U.S. at 694-95). The
Monell Court overruled Monroe v. Pape, 365 U.S. 167 (1961), and held that “persons” within
§ 1983 includes municipal corporations. 436 U.S. at 690, 701.

76. Monell, 436 U.S. at 691 (“In particular, we conclude that a municipality cannot be held
liable solely because it employs a tortfeasor—or, in other words, a municipality cannot be held liable
under § 1983 on a respondeat superior theory.”).

77. City of Oklahoma City v. Tuttle, 471 U.S. 808, 818 (1985).

78. Monell, 436 U.S. at 691.

79. Id. at 694.

80. Id. at 692.

81. See, e.g., City of Canton v. Harris, 489 U.S. at 385; City of Springfield v. Kibbe, 480 U.S.
257, 267 (1987) (O’Connor, J., dissenting). Although this line of cases, like the corporate ethos
standard of liability, reflects the view that fictional entities are capable of promulgating a policy or
custom for which a court should hold the entity itself liable, they do not clearly reflect a mechanism
for determining the policy or custom.

The Monell Court did not require a showing of “formal approval through the body’s official deci-
sionmaking channels” before finding the existence of a policy subjecting a municipality to § 1983
liability. 436 U.S. at 690-91. In later cases, however, the Court appears to require just that. In
Tuttle, the Court found an isolated incident by a single low-level officer insufficient to subject a
municipality to liability. 471 U.S. at 824. In Pembaur v. City of Cincinnati, 475 U.S. 469 (1986), the
Court found the four-word response by a single county employee (a county prosecutor) sufficient to
constitute county policy. Id. at 484-85. The Court’s discussions in both cases focused on formal
aspects of the decisionmaking process. In Tuttle, the Court emphasized the lack of involvement by
official policymakers. 471 U.S. at 821-23. In Pembaur, the Court focused on the prosecutor’s au-
thority as described in state statutes. 475 U.S. at 484-85.

In contrast, the corporate ethos standard emphasizes many aspects of a corporation’s structure
when identifying corporate ethos, custom or policy. The formal decisionmaking process and the
status of participants involved in the activity constitute only two relevant factors.
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Perhaps the most direct example of courts’ willingness to consider cor-
porate intent is the use of the concept of ‘“collective intent.” United
States v. Bank of New England %> exemplifies this concept. The Bank of
New England was convicted on thirty-one counts of violating 31 U.S.C.
§§ 5313 and 5322 for failing to file Currency Transaction Reports
(“CTRs”) on cash transactions of more than $10,000.8> On thirty-one
occasions, James McDonough, a bank customer, withdrew more than
$10,000 in cash from a single account by simultaneously presenting mul-
tiple checks in sums less than $10,000 to a single bank teller.3

Acknowledging that under applicable law a corporation’s criminal in-
tent is imputed from an agent’s intent, the bank argued that it was not
liable because no one bank employee had sufficient criminal intent of Mc-
Donough’s transactions.®* In other words, according to the bank, the
teller who conducted the McDonough transactions did not know that the
law required the filing of CTRs when a customer withdraws $10,000
from a single account using multiple checks all of which are less than
$10,000, and the bank employee who knew of the CTR requirement did
not know of the McDonough transactions. Thus, according to the bank,
there was no single bank employee with sufficient mens rea to impute to
the corporation. The court rejected the bank’s argument, and gave an
instruction to the jury describing “collective intent”:

[YJou have to look at the bank as an institution. As such, its knowledge is

the sum of the knowledge of all of the employees. That is, the bank’s

knowledge is the totality of what all of the employees know within the
scope of their employment.®¢
By employing the notion of “collective intent,” courts are, in effect, rec-
ognizing the existence of an organizational identity that exceeds the sum
of its parts and exists independently of the individuals who work for it.

Law developing in other countries has begun to require a finding of
corporate intent before holding corporations criminally liable. In several
instances Dutch courts, for example, have held a corporation criminally
liable if, but only if, the organization itself has demonstrated culpabil-
ity.?” To assess culpability, the Dutch courts have looked to the corpora-

82. 821 F.2d 844 (lst Cir.), cert. denied, 484 U.S. 943 (1987).

83. Id at 847.

84. Id

85. Id. at 855-56.

86. Id. at 855.

87. Stewart Field & Nico Jorg, Corporate Liability and Manslaughter: Should We be Going
Dutch?, 1991 CriM. L. REv. 156, 163-71.
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tion’s efforts, or lack of efforts, to remedy the situation that led to the
criminal conduct. In a 1981 case, Kabeljauw,®® a Dutch court acquitted
a corporate shipowner on criminal charges that it had violated shipping
regulations when one of its vessels caught prohibited species of animals.
Both the trial and appellate courts based their decisions of acquittal on
the fact that the corporation had taken affirmative steps to prohibit such
unlawful fishing by equipping its ships with nets specially designed for
fishing only permitted species.®® Likewise, in 1987, a Dutch appellate
court affirmed the first conviction of a corporation for manslaughter
based upon a finding of numerous instances of poor monitoring by a hos-
pital of its equipment and employees, which led to the death of a
patient.°

Australian law currently follows the MPC approach of imposing crim-
inal liability on corporations if the conduct was committed by higher
echelon corporate agents.”! The Attorneys General of Australia, how-
ever, have suggested legislation that would amend this standard to also
hold criminally liable any organization that “expressly, tacitly or im-
pliedly authorized or permitted the commission of the offense.”? Such
authorization or permission could be proven by showing that a “corpo-
rate culture existed within the body corporate that directed, encouraged,
tolerated or led to non-compliance with the relevant provision or that the
body corporate failed to create and maintain a corporate culture that
required compliance with the relevant provision.”®* The proposed legis-
lation defines corporate culture as “an attitude, policy, rule, course of
conduct or practice existing within the body corporate.”*

In explaining the rationale for moving from the current standard
which focuses only on vicarious liability to one that also focuses on an
organization’s culpability, the Attorneys General found that the strict
liability approach was “no longer appropriate” and indicated that it was
striving to deal with organizational blameworthiness by developing

88. Hoge Raad, July 1, 1981, N.J. 1982, 80 (summarized in Field & Jorg, supra note 87, at
164).

89, Id

90. Hospital Case, Rechtbank Leeuwarden, Dec. 23, 1987, partially reported at N.J. 1988, 981
(summarized in Field & J6rg, supra note 87, at 158, 164-65).

91. Standing Committee of Attorneys General, Criminal Law Officers Committee, Model Crim-
inal Code, Discussion Draft 95 (July 1992).

92. Id. §501.2.

93. Id. §501.2.1.

94. Id. §501.2.2.
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“rules which fairly adapt the general principles of criminal responsibility
to the complexities of the corporate form.”%®

Assessment of corporate intent is not only theoretically sound, but
making such an assessment is practicable, workable, and provable from
concrete information already available in grand jury investigations of
corporate crime. To ascertain the ethos of a corporation, and to deter-
mine whether this ethos encouraged the criminal conduct at issue, the
factfinder would examine the following corporate policies and proce-
dures: (1) the corporate hierarchy; (2) the corporation’s goals and poli-
cies; (3) the corporation’s historical treatment of prior offenses; (4) the
corporation’s efforts to educate and monitor employees’ compliance with
the law; and (5) the corporation’s compensation scheme, especially its
policy on indemnification of corporate employees.

Not only is access to these facts obtainable through a grand jury inves-
tigation of corporate activity, but such facts are subject to proof in court.
For example, inquiry into corporate hierarchy would begin with the
board of directors’ role. Does the board operate as a figurehead or does
it monitor the corporation’s efforts to comply with the law? If the board
or any board member allegedly performs this function, does the board or
the member have effective access and resources? In addition to examin-
ing the board of directors’ role, the factfinder should also examine man-
agement’s organizational structure. As Professor Braithwaite has stated:
“The key to understanding so much organizational crime . . . is the way
that organizational complexity can be used to protect people from . . .
exposure to criminal liability.”®® The factfinder should focus on whether
management left unmonitored or inaccessible positions within the corpo-
ration where illegal behavior could have occurred easily. If positions
were left unattended, the factfinder should scrutinize the reason: was the
oversight an honest error in judgment or was it a callous recognition that
if corporate employees commit illegal activity, it is best done outside the
usual channels of supervision? Intentional gaps in the corporate hierar-
chy that allowed the criminal conduct to occur would weigh in favor of
finding a corporation criminally liable. On the other hand, a finding that
a corporation’s organizational structure provides for effective supervision
of all aspects of the organization weighs against finding a corporation

95. Id. at 95 (comment. to § 501).
96. JOHN BRAITHWAITE, CRIME, SHAME AND REINTEGRATION 147 (1989).
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criminally liable, even though corporate agents committed the criminal
act.

When considering the corporate goals, the factfinder should examine
whether the goals set for the relevant division, subsidiary, or employee
promote lawful behavior or implicitly encourage illegal behavior. As the
American Law Institute noted in devising the Model Penal Code’s stan-
dard of corporate criminal liability, “the economic pressures within the
corporate body [may be] sufficiently potent to tempt individuals to haz-
ard personal liability for the sake of company gain.”®’

In some corporations, employees have the opportunity to disobey or to
comply with the law many times each day. These corporations have a
greater duty to educate their employees about legal requirements than do
corporations where employees do not have such opportunities. Likewise,
a corporation’s duty to educate its employees about legal requirements
varies with the type of employee involved. For example, few would disa-
gree that a banking corporation has a duty to educate all of its tellers
about reporting requirements for cash transactions, but that it has no
duty to so educate its janitorial employees. The factfinder, therefore,
should consider whether the corporation has made reasonable efforts to
educate its employees about legal requirements. Relevant inquiries in as-
sessing these efforts include: (1) Whether the corporation informed the
appropriate employees of regulatory changes that affect their duties; (2)
Whether the corporation explained new regulations in a comprehensible
manner; (3) Whether middle management executives held regular meet-
ings to discuss problems of compliance; (4) Whether the corporation
made its legal staff available for discussions on compliance; and (5)
Whether middle management attended or held specific training programs
on ethics and government regulation.

In a study of corporations conducted by Marshall Clinard, middle
level managers cited effective employee monitoring as one of the prac-
tices important in cultivating an ethical corporation.®® A factfinder ap-
plying the corporate ethos standard should determine how effectively the
corporation monitors employee compliance with applicable legal require-
ments. To determine effectiveness, the factfinder should ask: (1) Does
the company conduct internal audits? (2) Does the corporation maintain
open channels of communication throughout the management hierarchy?

97. MoDEL PENAL CODE, Comments § 2.07, at 148-49 (Tentative Draft No. 4, 1955).
98. MARSHALL B. CLINARD, CORPORATE ETHICS AND CRIME 159 (1983).
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(3) Does the corporation require employees to sign an annual statement
indicating that they are familiar with pertinent government regulations
and acknowledging that they realize such violations will result in dismis-
sal? (4) Does the corporation have an ombudsman?

The factfinder also should determine who committed the criminal vio-
lation, who contributed to its success, and which (if any) higher echelon
officials “recklessly tolerated” the offense. At this point, the corporate
ethos standard deviates from current vicarious liability standards for cor-
porate criminal liability. Under traditional respondeat superior doctrine,
if a corporate agent intentionally commits a criminal offense while acting
within the scope of her duties and for the benefit of the corporation, a
court will find the corporation itself guilty.®® Under the MPC standard,
if higher echelon officials participate in or recklessly tolerate the offense,
corporate liability results.’® Under the corporate ethos standard, how-
ever, such facts do not conclusively establish criminal liability. The gov-
ernment must go further to demonstrate that the corporation encouraged
such conduct. Admittedly, the chance of finding a corporate ethos that
encouraged the criminal conduct increases if higher echelon officials are
involved, but such officials’ participation or acquiescence is not decisive.
Rather, the conduct of higher level officials is simply more relevant and
indicative of corporate intent than is the action of lower level officials.

According to Marshall Clinard’s study, a corporation’s reaction to a
prior violation of the law may be one of the more important factors en-
couraging ethical patterns in the corporation: “[P]rior enforcement ac-
tions . . . not only affected compliance in the particular area in which
they were brought, but also had tended to affect compliance with govern-
ment regulations generally.”'®! The factfinder should consider the cor-
poration’s prior treatment of employees who violated the law. Relevant
inquiries include: (1) Did the corporation discipline, or promote, the vio-
lators? (2) Did the corporation reimburse the violators for criminal or
civil fines assessed in their individual capacity or pay their attorneys’
fees? (3) What steps did the corporation take to prevent such action
from occurring again? (4) Did the corporation make efforts to rectify the
situation that led to the violations, or did it attempt to conceal the viola-
tions? If a corporation conscientiously and in good faith attempted to

99. See WAYNE R. LAFAVE & AUSTIN W. ScOTT, JR., CRIMINAL LAw § 3.10(a) (2d ed.
1986).

100. MobEeL PENAL CoDE § 2.07(1)(c) (Proposed Official Draft 1962).

101. CLINARD, supra note 98, at 157-58.
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remove the cause of the prior violation, it is unlikely that an ethos existed
within that corporation that encouraged the criminal conduct. However,
if a corporation took few or no steps to remedy the situation that en-
couraged a violation, or if it attempted to conceal misconduct, a corpo-
rate ethos which promotes illegal behavior likely exists and should
subject the corporation to criminal liability.

One must concede to the critics of a “corporate intent” standard for
assessing criminal liability that we cannot fully, completely, and accu-
rately ascertain a corporate ethos. This is true, it is not possible. But if
we are candid we will admit the criminal law’s requirement of proof of
mens rea has long imposed a factually impossible burden on the govern-
ment. We are accustomed to this burden, however, and so do not easily
realize that direct proof of intent is impossible and that we have simply
become comfortable with approximations that do not overcome the im-
possibility of our task. However, our inability to prove directly an indi-
vidual’s intent does not cause us to reject the entire concept or, given
sufficient circumstantial evidence, to question whether the factfinders
have accurately deduced an individual’s intent. So it is with corporate
ethos. When the government presents sufficient circumstantial evidence,
we can and should feel confident in the factfinders’ deduction of a corpo-
ration’s ethos.

The third major hurdle in adopting a standard of corporate criminal
liability that hinges upon finding corporate intent is the perception by
some that such a standard is “soft” on corporate crime. Certainly it is
expected that under such a standard, some corporations that are crimi-
nally liable under the current standards would not be liable, yet this is
because our current standards hold al/ corporations criminally liable for
crimes committed by their agents or, with the MPC, some of their
agents. To exempt from criminal liability law-abiding corporations that
make every effort to ensure that their employees follow the law is not
being “soft” on crime. It is using the criminal law wisely. Under a stan-
dard of criminal liability that focuses on corporate intent, the corpora-
tions that will be convicted are culpable and deserve punishment. Our
criminal justice resources will be saved for these corporations rather than
spent on corporations that have objectively and in good faith performed
as good corporate citizens.
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IV. ARE THE SENTENCING GUIDELINES A SUFFICIENT ANSWER TO
THE PROBLEMS PRESENTED BY CURRENT STANDARDS FOR
ASSESSING CORPORATE CRIMINAL LIABILITY?

If the Sentencing Guidelines for organizations and the corporate ethos
standard of corporate criminal liability both focus on a corporation’s cul-
pability, has the Sentencing Commission remedied any unfairness or ju-
risprudential unsoundness caused by our current standards for assessing
corporate liability? Some scholars suggest this. These scholars focus on
problems caused by the “blurring” of civil and criminal liability, which is
typified by the imposition of criminal liability on organizations.

Professor Coffee attributes this blurring, in part, to the current law’s
failure to focus on the criminal intent of the corporate actor.’® High-
lighting the need to differentiate between civil and criminal liability, Pro-
fessor Coffee reviews the components of our criminal justice system and
concludes that neither courts, nor legislatures, nor prosecutors can be
counted upon to decide when civil or criminal liability should be im-
posed.’® He concludes that the Sentencing Commission, through its
Guidelines, represents the “last, best hope” for the criminal justice sys-
tem to preserve the distinction between crimes and torts.!%*

Professors Yellen and Mayer also address problems presented by the
blurring of civil and criminal liability.!°® They emphasize that a criminal
conviction often triggers the imposition of severe civil and administrative
sanctions that are extremely disruptive, if not devastating, for the con-
victed organization. Noting that little effort has been made to coordinate
the imposition of criminal and collateral sanctions, they suggest that
such coordination take place at the criminal sentencing proceeding: *“pu-
nitive collateral consequences . . . [should] be considered in calibrating
the proper level of punishment for criminally convicted defendants.”!

While both Professor Coffee’s and Professors Yellen and Mayer’s pro-
posals represent reasonable solutions to practical problems resulting
from the blurring of organizational civil and criminal liability, these pro-
posals address the effects, not the cause, of these problems. The cause is
the use of jurisprudentially unsound standards for assessing corporate

102. Coffee, supra note 54, at 239, 246.

103. Id. at 240-41.

104. Id. at 241-42, 246.

105. David Yellen & Carl J. Mayer, Coordinating Sanctions for Corporate Misconduct: Civil or
Criminal Punishment, 29 AM. CRiM. L. REv. 961 (1991).

106. Id. at 964.
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criminal liability. Solutions that fail to address the root of this problem
are doomed to be never-ending efforts to fix something that always
breaks.

There are four reasons we cannot rely on the jurisprudential soundness
of the Guidelines to remedy our defective standards for allocating corpo-
rate criminal liability. The first reason is the most abstract but most im-
portant. The power of the criminal law is diminished when criminal
liability is imposed for accidents or mistakes, regardless of how egregious
the consequences.!%” As our world becomes more crowded, more stress-
ful, and more violent, society must have effective tools for dealing with
those who intentionally disregard societal rules. Properly used, the crim-
inal law is society’s most powerful tool. It alone has the potential for
imposing the ultimate punishment and uniquely stigmatizing the of-
fender. To maintain the power of the criminal law, however, society
must acknowledge and protect its unique nature. When we convict ac-
tors, whether individuals or organizations, who have made every effort to
comply with the law, we have convicted without a finding of culpability.
This compromises the power of the criminal law. We must resist the
temptation to use criminal sanctions as a “quick fix” for problems that
are better handled through other responses. Although these alternative
responses may be more complex and work more slowly and less dramati-
cally, they may be more suited to unintentional violations of the law.
Failure to restrict our use of the criminal law to intentional violations
will squander the power of the criminal conviction.

The second reason is related: because our criminal justice system has
finite human, financial, and institutional resources, prosecuting one case
necessarily means that other criminal violations cannot be prosecuted.
Inappropriate prosecutions thus have a double cost—not only do they
weaken the impact of the criminal law, but they also divert scarce re-
sources from other cases. This double cost is especially high when the

107. But see Chris Tollefson, Ideologies Clashing: Corporations, Criminal Law, and the Regula-
tor Offence, 29 OsGooDE HALL L.J. 705, 740 (1991) (suggesting that for regulatory offenses the
criminal law should move away from defining culpability in terms of moral fault and toward defining
culpability in terms of harm caused).

Presumably such an approach would, for example, make it easier for courts to impose criminal
liability on the corporation that pollutes—not because the corporation has acted intentionally, but
because of the “social costs” of its action. Cf id. at 741. Professor Tollefson correctly articulates
the view of those who advocate a focus on the harm caused rather than on corporate intent. Like
others following this view, Tollefson does not address issues such as the nature of the criminal law
and the costs of ignoring this nature when attempting to control these harms through criminal
sanctions.
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case pursued is complex and consumes more resources than most, which
is true of prosecutions of organizations.

The third reason not to rely simply upon the Sentencing Guidelines to
distinguish between organizations that deserve criminal liability and or-
ganizations that do not is the high cost of a conviction to a business
entity. Even for the organization that is able to reduce substantially its
criminal fine through the Guidelines’ culpability factors, a criminal con-
viction carries high costs. There are out-of-pocket expenses in defending
the prosecution, such as attorneys’ fees and travel and investigative ex-
penses. There are also indirect costs such as the loss of time and atten-
tion to business matters by corporate executives and corporate counsel
who must involve themselves in the criminal investigation and defense.
Other devastating costs may follow a conviction. Even if the sentencing
court reduces the criminal fine by applying the culpability factors, collat-
eral consequences may arise which the Guidelines cannot reduce.!®® As
Professors Yellen and Mayer note,' collateral consequences such as
suspension or elimination from governmental programs,!!° loss of profes-
sional licenses necessary to continue in business,'!! imposition of sub-
stantial administrative and civil fines,!'? termination of insurance,!!® and
denial of applications for expansion may effectively ruin a corporation.
In addition to these collateral consequences, the convicted corporation
may face adverse publicity. In some instances adverse publicity alone
can cause corporate devastation, as when depositors flock to withdraw

108. The Guidelines instruct the sentencing court to consider civil or administrative collateral
consequences that a corporate defendant may face. U.S.S.G., supra note 1, § 8C2.8(a)(3). But the
sentencing court considérs collateral consequences only when assessing a particular fine within the
mandated fine range.

109. Professors Yellen and Mayer provide an excellent discussion of these collateral conse-
quences and the increasing frequency with which courts have imposed them. Yellen & Mayer, supra
note 105, at 962-1000.

110. See, e.g., Federal Acquisition Regulations System (FARS), 48 C.F.R. § 9.400-.409 (1991)
(defense contractors); 42 C.F.R. § 1001.1-.953 (1991) (Medicare and Medicaid providers).

111. See, e.g., GA. CODE ANN. § 43-34-37 (Michie Supp. 1992) (State Board of Medical Exam-
iners has authority to discipline a licensed physician upon a finding that, inter alia, the physician has
been convicted of a felony or has committed a crime involving moral turpitude); Mo. REV. STAT.
§ 484.190 (1987) (authorizing the suspension or removal of any attorney convicted of “any criminal
offense involving moral turpitude”).

112. See, e.g., 31 U.S.C. §§ 3729-3731 (1988) (establishing civil penalties of up to $10,000 for
each false claim submitted to the federal government plus treble damages).

113. 12 US.C. § 1818 (Supp. III 1991) (regarding federally insured financial institutions).
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deposits from a convicted, or even indicted, financial institution.'**

There is, of course, nothing wrong with requiring an organization that
deserves prosecution to pay its legal expenses, or in imposing collateral
consequences on an organization that deserves conviction. To the con-
trary, coordination between the criminal justice system and the agencies
imposing the collateral consequences is commendable. The problem is
that under the current standards of corporate criminal liability, organiza-
tions that never should have been convicted in the first place will be sub-
jected to these collateral costs and consequences upon conviction. Such
organizations will derive little comfort from the fact that they can obtain
a reduction in their criminal fines under the Guidelines.

The fourth reason we cannot rely upon the Guidelines to cure our in-
appropriate use of the criminal law is that the Guidelines themselves may
cause adverse reactions within the convicted, or even within the indicted,
corporation. These reactions may occur as the corporate defendant
strives to obtain an optimal culpability score or if the court imposes cer-
tain conditions of probation on the corporation.

To obtain the best possible culpability score, a corporation must fully
cooperate with the government. This cooperation requires the corpora-
tion to disclose “all pertinent information known by the organiza-
tion.”!'> The comments to the Guidelines explain that ‘“pertinent
information” is “information . . . sufficient for law enforcement personnel
to identify the nature and extent of the offense and the individual(s) re-
sponsible for the criminal conduct.”!® Thus, to obtain the lowest possi-
ble fine a corporation must, in effect, act as the government’s agent in
interrogating corporate employees and in targeting employees for poten-
tial criminal prosecution. This type of cooperation with the government
creates a conflict of interest between the corporation, its corporate coun-
sel, and its employees. It may well demoralize employees and leave a
lasting adverse impact on a corporation that, under a corporate ethos
standard, would never have been indicted in the first place.

The Guidelines also provide that a sentencing court may place a con-
victed organization on probation. Conceivably, if not predictably, one
standard condition of probation will be requiring the organization to sub-
mit to interrogation of employees and examination of its books and

114. E. Lawrence Barcella, Jr., The New Guidelines, 2 MONEY LAUNDERING L. REP. 1, 5 (Nov.
1991).

115. U.S.S.G., supra note 1, § 8C2.5 (comment. (n.12)).

116. Id
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records by probation officers or court-appointed experts.!'” Again, for
the culpable corporation that encouraged criminal behavior by its em-
ployees, such a condition of probation is entirely proper. For the corpo-
ration that never should have been convicted, however, such monitoring
may not be constructive but may unnecessarily stigmatize a corporation
and waste corporate resources.

CONCLUSION

Standards for imposing criminal liability on organizations are a good
example of why jurisprudential soundness matters. Currently, the organ-
ization that takes every step possible to educate, motivate, and monitor
its employees to ensure that they follow the law may be criminally liable
when a maverick employee, acting against clear corporate policy, com-
mits a crime while employed by the organization. To acknowledge that
our current standards for holding corporations criminally liable have se-
rious problems is not tantamount to sympathizing with corporate
America. Rather, it is acknowledging that the criminal law has an essen-
tial character: to hold liable only those who intentionally engage in crim-
inal wrongdoing. Failure to recognize this essential character causes
specific, concrete problems for our criminal justice system. Prosecutors
have too little gnidance as to which organizations they should prosecute.
Citizens (in this context, those who control organizations) are powerless
to take steps to guard against the imposition of criminal liability for the
organization. Lastly, the power of the criminal sanction is diminished.

Commendably, the Sentencing Guidelines provide a theoretical mech-
anism for assessing an organization’s culpability and an incentive for cor-
porations to encourage employees to comply with the law. Thus,
whatever success the Guidelines achieve in standardizing sentences
meted out to convicted organizations, the Guidelines break significant
ground.

By enacting the Guidelines, Congress has acknowledged, however un-
wittingly, that it is possible, and fair, to identify an organization’s intent
for purposes of assessing criminal punishment. Congress has, however,
begun at the end of the problem rather than at the beginning. By the
time an organization is sentenced under the Sentencing Guidelines, it has
already been convicted under an inappropriate standard of liability and is
well on its way to suffering the consequences that flow from a criminal

117. Id. § SD1.4(b)(2).
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investigation and conviction. Congress should complete the task of ana-
lyzing organizational criminal liability and enact a jurisprudentially
sound standard of criminal liability that furthers, rather than diminishes,
the power of the criminal law.
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