








Convergence

I presented graphical convergence diagnostic plots for the first, most random simulation in
Section 3.3.1, and suppressed the subsequent repetitive plots. It is worth showing the
behavior of the median sampler with the actual data — as before, a shorter run of three
distinct chains with different starting values. For the parameters showing multiple modes,
notice that all three chains visit the same regions. The results presented in Figures 4.9

and 4.10, and discussed in the text are from 50,000 iterations of a single chain, retaining
every 5oth sample, discarding a burn-in period of 5000 iterations - an extremely

conservative choice given the evident mixing of the chains.
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Figure 4.12: Trace plot of 3-chain chamber-median sampler with judge-specific §, selected
parameters.
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Figure 4.13: Autocorrelation plot of 3-chain median sampler with judge-specific § for 6,000
iterations, retaining every 1oth sample.
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4.3 Summary

As discussed in Chapter 2, the ECJ is a powerful institution affecting policy in the
European Union. Because of its institutional insulation from the member states and the
other supranational institutions — the Commission and the Council - it has the capacity to
affect policy with few constraints. Many scholars believe that it has advanced integration
independently and counter to member states’” preferences. Moreover, it has the means to
do so, through the doctrines of direct effect and supremacy; and it has the opportunity,
through a steady stream of preliminary references from national courts with litigants
seeking European remedies against national laws. Having means, opportunity, and
institutional insulation though do not imply that the individual judges have a motive to
pursue integration against the will of the member states. It is therefore surprising that so

strong a claim could be made as that of Hartley, which I restate:

“One of the distinctive characteristics of the European Court is the extent to
which its decision-making is based on policy. By policy is meant the values
and attitudes of the judges - the objectives they wish to promote. The policies
of the European Court are basically the following: 1) strengthening the
Community (and especially the federal elements in it); 2) increasing the scope
and effectiveness of Community law; 3) enlarging the powers of Community
law. They may be summed up in one phrase: the promotion of European

integration” (Hartley, 2007, 76).

The same basic claim is either stated or implied in the work of Carrubba, Gabel, and
Hankla (2008); Alter (2001, 1998, 1996) — that judges possess not only the means and
opportunity but also the motive to decide cases in favor of integration. The claim has two

parts: first, judges’ motivations are homogenous (they all prefer integration to roughly the
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same degree) and second, they develop this preference endogenously on the court, and
their federalist predlications are unalterable and unpredictable.

In response to the first question, Do judges reveal observable patterns of heterogeneous
preferences? Yes, though as in most item-response models, the positions of adjacent judges
are sometimes ambivalent. Two types of null result were possible: the distributions could
exhibit greater, or even total, overlap; or they could be overly sensitive to the prior
information. Instead, the preference estimates of the judges is determined by the data
rather than the prior distributions.

The second part of the claim that judges have a common preference for integration is
more subtle. It suggests that their behavior would reveal such motives regardless of the
preferences of the member states. As I discussed in section 2.2.1 on page 46, if this were
true, there would be no systematic relationship between judges’ behavior or revealed
preferences and the preferences of member state governments that appoint them. My
findings do not support this claim. We can predict the dispositions of judges based on
other information. Consistent with expectations, the median left-right position of the
government that initially appointed each judge is a (weak) predictor of judges’ preference
estimates. An alternative measure of government positions based on the median party’s
position on the EU and trade liberalization, did not predict the judges’ positions at all. In
addition, do judges respond more strongly to observations submitted by their own home
governments? Again, evidence supports the claim that judges favor the position of the
observation of their own governments, whether supporting or opposing the Commission,
over and above other governments’ observations.

The model here offers an additional way to test the effects of government observations,
with microfoundations that account for the heterogeneity of judges’ preferences, and the
organization of the court into chambers. As figure 2.5 on page 61 shows, most of the work

of the court is in chambers, so it is increasingly important to account for the composition
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of the chambers and how outcomes might be affected by different judges, since it is clear
that they are are not interchangeable.

Most normative and positive theories about constitutional review are based on the
incentives presented to individual judges. Institutions are designed to safeguard
independence, but constraints such as the threat of override and the threat of removal (or
non-reappointment) also encourage more responsive behavior. Theories about the EC]
have been stymied by the ecological problem of collective decisions, which is a common
attribute of “independence” especially for constitutional courts. Greater institutional
insulation is a necessary but not sufficient condition for independent behavior. It is equally
plausible that the institution is insulated and unconstrainted in order to maximize the
policymaking capacity of judges whose ideology reflects that of member state governments.

The model developed here uses the organization of the court into chambers of various
compositions to infer individual judges’ preferences. To date, little research has
conceptualized the court as a collection of individuals each with interests and preferences.
The Eco-IRT model developed here offers new, more rigorous tests for existing theoretical
hypotheses about the ECJ’s deference to certain actors and preference for integration. The
complex interactions of national politics, integration, and enlargement offer a rich vein for
future research.

Finally, and most broadly, I would speculate that some of the ECJ’s design features —
above all the multiple sources of appointment — that it shares with other constitutional
courts probably has similar effects in other settings. Whoever makes appointments can be
expected to appoint like-minded individuals as judges; judges, in turn, appear to behave in

both representative and responsive ways.
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Chapter g

Institutional vs. Behavioral Independence

The primary puzzle addressed by this work is the relationship between institutional and
behavioral independence. Scholars focusing on institutional independence have largely
overlooked the behavioral consequences of providing judges with the means and
opportunity to exert their own policy preferences. This oversight stems from a deliberate
agnosticism regarding the preferences of judges, and a focus on features that would induce
a departure from true preferences. The implication there is that judges should be
unencumbered from implementing their own policy preferences. Scholars focused on the
EC]J have assumed that judges share a particular policy preference, for supranational
authority and more integration.

To what extent do the guarantees of institutional independence for constitutional
courts — a normative means to bolster the rule of law — empower judges to exhibit
behavioral independence? One of the major empirical hurdles to assessing judicial
independence is its measurement. In general judicial independence is indicated by 1) the
presence of constraints on judges through term limits, removal, salary, budget, and other
features of the court itself, and 2) the frequency of compliance, noncompliance, and

override of judgments of the court. But these two metrics confound another - in particular
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a constrained and unconstrained court that both enjoy compliance are observationally
equivalent. One cannot tell whether the court is exercising its true preferences and the
government complies because it wants to show respect for the rule of law, or the court is
responding to constraints that induce a government-friendly judgment. Without taking
seriously the policy preferences of judgments and governments, institutional and
behavioral independence remain inextricable. We cannot infer from the absence
(presence) of constraints or the frequency of (non)compliance anything about the
relationship of the preferences of the court relative to the government. “Dependent” and
“independent” behavior are equivalent unless the policy preferences of both government
and judges are specified.

The normative basis for institutional insulation is to ensure that a court does not face
(or at least respond to) pressure to rule in a particular way. In other words, insulation or
cover seeks to remove the possibility of inducing a change between the true preferences of
judges and the revealed preferences or behavior.

I developed this argument in the context of the European Court of Justice, which
provides both a good example of a court possessing the means and opportunity and
institutional cover to act unconstrained, but also one that is subject to strong claims about
the motive of judges to exhibit behavioral independence of a particular type. Most scholars
of the European Court of Justice tend to believe that its judges, possessing the means and
opportunity to advance integration, also possess a motive to do so. The logical fallacy here
is that the cover provided by the institution implies the behavioral independence of the
judges. Even if this were true - if judges’ behavior were completely unconstrained and
independent - it does not imply anything about the underlying preferences of the judges.
Most emphatically, it does not imply a Euro-federalist agenda. Nevertheless strong claims

have been advanced about the independent, integrationist preferences of ECJ judges.
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One feature that ought to correlate meaningfully with judges’ preferences is the
preferences of whoever appoints judges. In the judicial independence literature diverse
sources of appointment are generally associated with greater independence (a normative
good), and most constitutional courts have some degree of this feature. Therefore, selection
should matter even more to member states, and they should want to choose EC] members
with preferences reflective of their own - even more so because of institutional isolation.

In large part, previous research on the ECJ, and other work on judicial
decision-making, is thwarted by one of the features that provides cover for judges’
behavior. Like many courts, EC] judgments are issued collectively. Unlike, for example, the
United States Supreme Court, no one knows how individual judges voted on any case. This
feature reinforces the claim that ECJ judges are predisposed toward integration - but I
argue in Chapter 2 that the institutional cover for Europhiles applies conversely perhaps
even more, by masking the dissents of minority Euroskeptics under the “unanimous”
collegial decisions. However, teasing potential anti-integration dissents out of the data
requires some way to map the individual contributions to each decision.

Fortunately, the EC]J also provides unique leverage on the individual contributions to
decisions. Its way of dividing work among judges in “Chambers” means that the actual
deciding judges are known - on any given case, they are a subset of the full court, and to
some extent random. The specific nature of case participation determines how well the
model can pick up on individual judge differences.

In Chapter 3, I develop a model to account for decisions taken by subset groups like the
Chambers of the ECJ, in which individual member votes are not revealed. However, the
design of the participation matrix means that it applies to a broader class of subset
decisions; and the outcome matrix also allows for selective revelation (some votes
revealed). In addition, I show how the decision rule within chambers can also be modeled

explicitly, and develop samplers for both a mean and median function representing
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consensus and strict majority rule. The model developed in Chapter 3 enables inferences
about the ECJ, but should be portable to other contexts as well. In Chapter 4 I extend the
model further by modeling selective responsiveness to case attributes.

Using observed data from the Court of Justice, comprising thousands of preliminary
references, and almost 300 distinct combinations of hearing judges, I show in Chapter 4
that judges’ preferences are not uniformly pro-integration and in fact correlate as expected
with the preferences of the member-state governments that appoint them. In the present
work, I add precision to the finding of Carrubba, Gabel, and Hankla (2008) that judges
respond in a particular way to government observations. In fact, I show that while this is
true overall, judges seem to pay particular heed to the governments of their home
countries. The statistical machinery used in section 4.2.3 has myriad potential further
applications where judges might respond selectively to some governments more than
others.

The modeling strategy used here has many future applications and refinments.
Potential applications include not only the EC]J but other courts, including the British
House of Lords, as in Robertson (1982), the Courts of Appeals, as in Hausegger and
Haynie (2003), and the United States Courts of Appeals, as in Sunstein, Schkade, and
Ellman (2004), all of which use some degree of random subset chambers or panels to
decide cases, but which have not benefitted from an individual judge-level model of
decisions. It may also be applicable to institutions in which published dissent is rare but
observed sometimes, and an individual-level model of heterogenous preference would
make sense for decisions that would otherwise have to be discarded from the analysis.

In sum, the data, model, and results show that the ECJ’s institutional independence has
not necessarily led to the behavioral independence that ECJ scholars have assumed the
Court has engaged in, pushing for greater integration. Instead, because judges are

institutionally shielded, member state governments appear to appoint judges with
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preferences similar to their own. The judgments result not from the collective application
of a common preference for integration, as has been commonly assumed, but from the

majority decision of judges with different policy preferences.
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