




LAND USE NEGOTIATIONS

cials. A local government, of course, may gain leverage in the negotiat-
ing process when it convinces a federal officer that he is guilty of
neglecting an important public or personal duty.

A. The Federal Official's Dilemmas of Responsibility

Administrative officers within the various federal agencies make
most of the decisions concerning the development and use of federal
real property. These people should make choices based on their best
assessment of the public interest. However, they are frequently faced
with conflicts between competing principles, rules, agreements and ide-
als that exist in the government and in society.

In analyzing the ethical dilemmas of these federal decisionmakers,
the concept of responsibility plays a central role.2°3 Responsibility in
this context includes the concepts of discretion and accountability.
While a federal administrator may be granted considerable discretion
or freedom to act on behalf of his agency, he must still answer for his
choices to superiors, agency associates, the courts, and the public at
large.2°

Dilemmas arise for public decisionmakers when responsibilities or
obligations conflict or are unclear. Among the potentially competing
or ambiguous obligations are express or implied commitments made by
the federal officer. For example, an administrative officer may be obli-
gated to fulfill an implied promise to serve faithfully or to be an advo-
cate for his agency's interests. Moreover, the federal official may feel

203. K. ANDERSON, PERSUASION: THEORY AND PRACTICE 323-28 (1971) (arguing
that a public official's acceptance of responsibility is a key to unraveling the ethical
dilemmas). For a discussion of the many sources of administrative agency responsibil-
ity, see J. FLEISHMAN & B. PAYNE, ETHICAL DILEMMAS AND THE EDUCATION OF
POLICYMAKERS (1980); Richardson & Nigro, Administrative Ethics and Founding
Thought: Constitutional Correctives, Honor, and Education, 47 PUB. AD. REV. 367
(1987). There is lack of agreement among land use planners regarding their ethical
obligations. See ETHICS IN PLANNING (M. Wachs ed. 1984); Howe & Kaufman, The
Values of Contemporary American Planners, 47 J. AM. PLAN. A. 266 (1981); Howe &
Kaufman, The Ethics of Contemporary American Planners, 45 J. AM. PLAN. A. 243
(1979). For an analysis of the conflicts between institutional loyalties and personal
moral standards, or private versus public morality, see S. HAMPSHIRE, MORALITY AND
CONFLICT (1983); D. JONES, PRIVATE AND PUBLIC ETHICS: TENSIONS BETWEEN
CONSCIENCE AND INSTITUTIONAL RESPONSIBILITY (1978).

204. See T. GREENWOOD, KNOWLEDGE AND DISCRETION IN GOVERNMENT REG-
ULATION (1984) (discussing federal agency implementation of congressional policy, the
influence of special interest groups, values of federal decisionmakers, and the proper
degree of administrative discretion).
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committed to abide by certain rules of conduct within his profession, or
by agency custom.

Also, a federal officer may feel responsible to his associates and
others.20 5 Loyalties to agency co-workers, supervisors, or fellow pro-
fessionals206 may be included among the public decisionmaker's com-
mitments. Of course, the federal officer can also develop loyalties
towards a particular urban or rural community, its leaders and elected
officials.20 7 However, these personal associations within the agency
and otherwise are distinguishable from the officer's broader duties to
the public as a whole.20 8

The dilemmas which occur among these diverse obligations are not
easily resolved. Often, the hard choices resemble several strands of re-
sponsibility knotted together.20 9 Unfortunately, the decisionmaker is

205. See generally, P. FRENCH, ETHICS IN GOVERNMENT 124-27 (1983).

206. Professionals in our society have a high degree of autonomy, which can lead to
a distortion of behavior when they occupy positions of public responsibility. E.
REDFORD, DEMOCRACY IN THE ADMINISTRATIVE STATE 52-53 (1969); Brown, Ethics
and Public Policy. A Preliminary Agenda, 7 POL'Y STUD. J. 132, 133-34 (1978).

207. Some commentators contend that public decisionmaking should be based on
"community" needs. For a definition of "community" and the argument that policy-
makers must consider community interests, see H. ODEGARD, THE POLITICS OF
TRUTH: TOWARD RECONSTRUCTION IN DEMOCRACY 147-361 (1971); M. RASKIN,
THE COMMON GOOD: ITS POLITICS, POLICIES AND PHILOSOPHY (1986); C. RYN, DE-
MOCRACY AND THE ETHICAL LIFE: A PHILOSOPHY OF POLITICS AND COMMUNITY
81-89 (1978); Price, Community, "Mediating Structures" and Public Policy, 62 SOUND-
INGS 369 (1979).

208. In addition to these general categories of responsibility, the public official may
feel an obligation to future generations. H. JONAS, THE IMPERATIVE OF RESPONSIBIL-
ITY: IN SEARCH OF AN ETHIC FOR THE TECHNOLOGICAL AGE 38-46 (1984); Care,
Future Generations, Public Policy, and the Motivation Problem, 4 ENVTL. ETHICS 195
(1982). Of course, personal moral codes, based on religion, philosophy, instinct or tra-
dition, may also restrain actions or decisions. Additionally, one's own desires and ca-
reer ambitions may influence bureaucratic behavior. F. FISCHER, POLITICS, VALUES,
AND PUBLIC POLICY (1980).

209. To evaluate competing ethical values, the administrative official must under-
stand the conflict between personal morality and public duty. P. FRENCH, ETHICS IN
GOVERNMENT 5-14 (1983). Those commentators who have considered the public sec-
tor responsibilities describe a system of overlapping, conflicting and competing values.
T. COOPER, THE RESPONSIBLE ADMINISTRATOR: AN APPROACH TO ETHICS FOR THE
ADMINISTRATIVE ROLE 61-93 (1984); Milward & Rainey, Don't Blame the Bureau-
cracy!, 3 J. PUB. POL'Y 149 (1983) (claiming that administrative agencies' ethical con-
flicts are great because they get the "messy" jobs in society). Regrettably, the United
States Supreme Court has failed to provide direction helping administrative agencies
resolve policy conflicts. See J. ROHR, ETHICS FOR BUREAUCRATS: AN ESSAY ON LAW
AND VALUES 67-76 (1978). Of course, the values associated with public decisionmak-
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forced to act in the face of competing commitments.2 1 °

1. The Obligation to the Public Interest. When a proposed federal
action and the legitimate concerns of a local government conflict, the
federal decisionmaker must decide what is in the public's interest. The
concept of "public interest," however, is often too vague to guide the
official's decisions.21' In a sense, the federal officer's determination of
public interest merely reflects the more general battle of ethical
dilemmas.

Of course, procedural requirements in the law can increase the likeli-
hood of identifying the common good and in promoting well-reasoned
decisionmaking.212 Despite these procedural rules, decisionmakers
should not always follow the recommendations proffered during the
procedural process. Under certain circumstances, public officers are
expected to use their discretion to decide that the procedural system
has failed to identify the common good. In such cases, the process
gives discretion to a public official with a superior understanding of the
long-term consequences of a particular alternative.

2. The Obligation to the Procedural Law. Despite the skill of many
public officials in determining the public interest, they should guard
against arrogance. The stated purpose of the procedural guarantees is
the protection of those less powerful and less influential in the political
process.213 Cities and other local governments fall in this category

ing are constantly changing. See Levine, The Federal Government in the Year 2000:
Administrative Legacies of the Reagan Years, 46 PUB. AD. REV. 195 (1986).

Despite these difficulties, public officials can learn about the various values underlying
the many decisions they make. Anderson, The Place of Principles in Policy Analysis, 73
AM. POL. SC. REV. 711 (1979). They can also learn how to distribute responsibility
among the various parties affected by a decision. H. SPIRO, RESPONSIBILITY IN Gov-
ERNMENT: THEORY AND PRACTICE 101-04 (1969).

210. Numerous authors have attempted to describe an analytical framework for val-
uing competing administrative responsibilities. See, e.g., Brown, Ethics and Public Pol-
icy, 7 POL'Y STUD. J. 132, 135-36 (1978); Fischer, Ethical Discourse in Public
Administration, 15 AD. & Soc'Y 5 (1983); Yates, Hard Choices: Justifying Bureaucratic
Decisions, in PUBLIC DUTIES: THE MORAL OBLIGATIONS OF GOVERNMENT OFFI-

CIALS 32 (J. Fleishman, L. Liebman, & M. Moore eds. 1981).

211. See, McEachern & Al-Arayed, Discerning the Public Interest, 15 AD. & SOC'Y

439 (1984). An argument can be made that public interest cannot be distinguished from
sectional and group interests. M. REIN, SOCIAL SCIENCE AND PUBLIC POLICY 98-101
(1976).

212, See generally D. YATES, BUREAUCRATIC DEMOCRACY: THE SEARCH FOR
DEMOCRACY AND EFFICIENCY IN AMERICAN GOVERNMENT 149-79 (1982).

213. The weak political position of local governments is articulated in R. RIPLEY,
POLICY ANALYSIS IN POLITICAL SCIENCE 74-83 (1985). For a convincing argument
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where federal land use decisions affect urban and rural communities.
These local units of government depend, to a large extent, on proce-
dural rights for their protection.

Strict adherence to procedural requirements214 will result in substan-
tial openness in the decisionmaking process.215 Nevertheless, Ameri-
cans have come to accept withholding of information by government
agencies as part of their culture.2 16 While the federal officer may
deceive or withhold information in representing his agency, such de-
ception may prove harmful in the long run. Federal officers who lose
their reputation for veracity may accomplish less thereafter.217

that cities should have at least as much power as private corporations, see Frug, The
City as a Legal Concept, 93 HARV. L. REV. 1059 (1980).

214. For a discussion of the doctrine of procedural democracy, see Dahl, On Re-
moving Certain Impediments to Democracy in the United States, 92 POL. SC. Q. 1, 10-13
(1977). But see J. WHOLEY, EVALUATION AND EFFECTIVE PUBLIC MANAGEMENT
(1983) (downplaying the focus on process, while arguing for a results-oriented public
decisionmaking model).

215. One scholar suggested two reasons why government agencies should more
freely share their information. First, in countries founded on principles of self-govern-
ment, the state must share its information to increase the individual's reflective ability to
comply with or to disobey the law. Second, man is a rational creature for whom knowl-
edge is an object of delight for the possessor, simply for its own sake. A government
that fails to account for our natural curiosity and unlimited interests fails to take into
account a potent factor in the nature of its citizens. Bedau, The Government's Responsi-
bility to Inform the Public, in ETHICAL ISSUES IN GOVERNMENT 221 (N. Bowie ed.
1981). Another writer noted that the concept of informed consent in the practice of
medicine could be extended to the area of public decisionmaking. Brown, Ethics and
Public Policy: A Preliminary Agenda, 7 POL'Y STUD. J. 132, 136 (1978). See also Allen
v. United States, 588 F. Supp. 247 (D. Utah 1984) (discussing duty of the federal gov-
ernment to disclose information about nuclear weapons testing).

In actual practice, the federal government's efforts to inform public and local govern-
ments is not uniform. See R. DENTON & G. WOODWARD, POLITICAL COMMUNICA-
TION IN AMERICA 98-136, 327-33 (1985) (discussing the various public agency
responses to special interest group pressure); Eisenberg, Government and the Excluded,
76 NAT'L CIVIC REV. 374 (1987). Two researchers found that federal agencies' willing-
ness to coordinate with outsiders followed a cyclical pattern. Burns & Mauet, Adminis-
trative Freedom for Intergovernmental Action: A Life-Cycle Interpretation, 16 AD. &
Soc'y 289 (1984). For a case history of federal agency avoidance of a congressionally
mandated disclosure and cooperation requirement, see Morehouse, The 1962 Highway
Act: A Study in Artful Interpretation, 35 J. AM. INST. PLANNERS 160 (1969).

216. See W. JONES, SURVIVAL: A MANUAL ON MANIPULATING (1979). For a
general discussion of the use of deception by governmental leaders, see S. BOK, LYING:
MORAL CHOICE IN PUBLIC AND PRIVATE LIFE 203-19 (1978).

217. One example is former Secretary of State Cyrus Vance, who resigned after his
public duty required him to withhold information from the European allies during the
Iranian Hostage Crisis. See P. FRENCH, ETHICS IN GOVERNMENT 5-14 (1983).

Despite the potential for harm caused by official deception, the barriers to it still seem
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On the other hand, valid public interest reasons can justify the with-
holding of information. Some deception, for example, is necessitated
by national security, or in crisis situations.218 But even in a legitimate
case of national security or similar public interest, public officials
should accept the risk of possible injury to intergovernmental relations.
The failure to inform property owners or communities of an action
which later affects them can lead to a loss of support and cooperation
thereafter. Erosion of local support may occur even if the excluded
parties are subsequently informed of the public need for the withhold-
ing. Clearly, federal officials should consider the long-term conse-
quences219 and the gravity of harm to the general public of withholding
information.

weak. The reason is that some form of competitive or strategic deception is ingrained in
our expectations. Local government officials, for example, may not expect candor from
a large federal agency. In fact, local government leaders may relish and gain public
popularity by sparring with the federal government. For example, recently state and
local leaders gained notoriety by opposing the Federal Government's public lands poli-
cies. See W. COONS, THE SAGEBRUSH REBELLION: LEGITIMATE ASSERTION OF
STATES RIGHTS OR RETROACTIVE LAND GRAB (1981); Shapiro, Sagebrush and Sea-
weed Robbery: State Revenue Losses From Onshore and Offshore Federal Lands, 12
ECOLOGY L.Q. 481 (1985).

218. National security is a difficult concept to define. See S. BOK, LYING: MORAL
CHOICE IN PUBLIC AND PRIVATE LIFE 107-22 (1978); L. BROWN, REDEFINING NA-
TIONAL SECURITY (1977); A. Cox, THE MYTHS OF NATIONAL SECURITY (1975); I.
WILL, THE BIG BROTHER SOCIETY (1983); McDonald, The Possibility of Enhancing
National Security by Accelerating the Leasing of Federal Lands, REV. REGIONAL ECON.
& Bus., Apr. 1983, at 3; Margolis, Democracy and the Responsibility to Inform the
Public, in ETHICAL ISSUES IN GOVERNMENT 237 (N. Bowie ed. 1981); Wolfers, "Na-
tional Security" as an Ambiguous Symbol, 67 POL. Sci. Q. 481 (1952). The tension
between emergencies and information disclosure provides a continuing ethical dilemma.

Important values such as national security or security may be used to justify proce-
dure avoidance. But such justification poses obvious dangers. The claim of an
emergency may be used to prevent any thoughtful consideration of the issues at
stake. While the claim can be valid, it can also be used to stampede officials and
citizens and to limit legitimate objections of opponents.

J. FLEISHMAN & B. PAYNE, ETHICAL DILEMMAS AND THE EDUCATION OF POLICY-
MAKERS 22 (1980). See also, J. SHAKLAR, ORDINARY VICES (1984) (discussing the role
of deception in public life).

219. Public officials should consider all long-term consequences of their decisions.
A clear appreciation of the consequences of many public agency decisions is problem-
atic today. H. JONAS, THE IMPERATIVE OF RESPONSIBILITY: IN SEARCH OF AN
ETHIC FOR THE TECHNOLOGICAL AGE 27-31 (1984). One solution to help reduce un-
certainty would be an increased effort by all public agencies to implement early, cooper-
ative planning. See H. ODEGARD, THE POLITICS OF TRUTH: TOWARD
RECONSTRUCTION IN DEMOCRACY 344-55 (1971) (noting that cooperative, comprehen-
sive planning between public agencies represents one of the most difficult tests of ethics
in a bureaucracy). For a discussion of the issue of public disclosure in government
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3. The Obligation to Democracy. One way to resolve the conflicts
among policy choices is to make all decisions conform to a theory of
democracy.22 ° Although democracy is difficult to define, it is generally
understood that public decisions in a democratic state should reflect
the will of the people. Since an unelected administrative officer can be
unresponsive to the individual needs of the voters, the officer is re-
quired to comply with certain procedural requirements. 22 I Although
minimum procedures may vary, they often include notice to the af-

development project decisionmaking, see J. SELEY, THE POLITICS OF PUBLIC-FACILITY
PLANNING (1983).

220. K. ANDERSON, PERSUASION: THEORY AND PRACTICE 319-21 (1971) (dis-
cussing ethics of decisionmaking in a democracy). A full discussion of the relationship
between bureaucratic organization and democratic principles is beyond the scope of this
Article. For a more comprehensive analysis, see E. ETZIONI-HALEVY, BUREAUCRACY
AND DEMOCRACY: A POLITICAL DILEMMA (1983); M. REIN, SOCIAL SCIENCE AND
PUBLIC POLICY 98-101 (1976); H. SPIRO, RESPONSIBILITY IN GOVERNMENT: THEORY
AND PRACTICE (1969).

One author identified several reasons why public agencies are reluctant to coordinate
their activities with those outside the agency. Among the reasons are the following:

1. Federal agencies tend to act as self-conscious political interest groups.
2. The duties of the agencies are often so narrowly defined as to limit their

ability to consider universal principles.
3. Given the jurisdictional authority of the government agencies, it is easy to

avoid responsibility.
4. Goals are elusive, and mandates are loose.
5. Important policymaking often occurs in a setting sheltered from political

debate and citizen scrutiny when compared with policy making processes involving
elected officials.

D. YATES, BUREAUCRATIC DEMOCRACY: THE SEARCH FOR DEMOCRACY AND EFFI-
CIENCY IN AMERICAN GOVERNMENT 66-100 (1982). See also Frug, The Ideology of
Bureaucracy in American Law, 97 HARV. L. REV. 1277 (1984).

221. In those areas of federal decisionmaking where there is potential for serious
impacts on public health, there is growing political pressure for the adoption of a federal
right-to-know law. BUREAU OF NATIONAL AFFAIRS, RIGHT-To-KNOW: A REGULA-
TORY UPDATE ON PROVIDING CHEMICAL HAZARD INFORMATION (1985). Others
urge expansion of government disclosure requirements in all areas of public policymak-
ing. D. DEMAC, KEEPING AMERICA UNINFORMED: GOVERNMENT SECRECY IN THE
1980'S 53-72 (1984) (complaining that the Reagan Administration effort to streamline
paperwork impairs the public's ability to control the bureaucracy); Swiss, Holding
Agencies Accountable for Efficiency: Learning From the Past Failures, 15 AD. & Soc'Y
75 (1983). See also Rosenbaum, The Paradoxes of Public Participation, 8 AD. & Soc'Y
355 (1976) (discussing the complex social and political issues associated with public
participation in government decisionmaking).

One author clearly defined the process of disclosure and coordination under a demo-
cratic system:

Workable democracy is achieved in public affairs through the interaction of leaders
of different types in strategic positions of influence, who are forced by the interac-
tion process, the complexity of interest involved in a decisionmaking situation, and
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fected parties, access to unbiased forums for debate, and provisions for
appeal to an independent reviewing body.

the access of nonleaders to their positions to give attention to all the interests in the
society.

E. REDFORD, DEMOCRACY IN THE ADMINISTRATIVE STATE 199-200 (1969). There is
a danger that the agency will simply ignore excessive input from outsiders because the
agency is unable to assimilate it. See De Parle, Advise and Forget, WASHINGTON
MONTHLY, May 1983, at 40 (discussing the lack of impact of the one thousand plus
Presidential Commissions). Many agency officials justify their failure to disseminate
information on the need to cut back on paperwork.

A common reaction to procedures designed to guarantee fairness is that they are at
best a necessary evil, and at worst, "red tape," far more likely to frustrate policy-
makers than to improve it.... [O]ne reason fairness requirements delay decisions
is that they are often met insincerely, and at too late a stage in the decision process.
When fair hearing and review requirements are invoked by parties unfairly frozen
out of the crucial decision processes, the stage is set for protracted and bitter
conflict.

J. FLEISHMAN & B. PAYNE, ETHICAL DILEMMAS AND THE EDUCATION OF POLICY-
MAKERS 38 (1980). Another writer listed several factors which indicate the willingness
of one agency to cooperate with another.

1. Whether the public agency is threatened with the loss of autonomy, resources, or
power, which threat can be reduced through cooperation;

2. Whether the decisionmaking agency perceives the outside agency as having pres-
tige and as being effective in its own programs;

3. Whether there is a perception that the two agencies are at least partially interde-
pendent;

4. Whether the rewards accrued from a coordination effort will clearly outweigh the
cost to the decisionmaking agency;

5. Whether agency policy is generally supportive of coordination wiih outside orga-
nizations. Halpert, Antecedents, in INTERORGANIZATIONAL COORDINATION: THE-
ORY, RESEARCH AND IMPLEMENTATION 54 (D. Rodgers & D. Whetten eds. 1982).

Federal agencies frequently find themselves in positions where they need the assist-
ance of local governments. See Keiter, On Protecting the National Parks from the Exter-
nal Threats Dilemma, 20 LAND & WATER L. REV. 355 (1985); Pearlman & Waite,
Controlling Land Use and Population Growth Near Nuclear Power Plants, 27 WASH.
U.J. URB. & CONTEMP. L. 9 (1984); Sylves, Nuclear Power Plants and Emergency Plan-
ning: An Intergovernmental Nightmare, 44 PUB. AD. REV. (1984). One author pro-
vided a five part test of agency moral conduct:

1. Exercise of discretion should serve the public interest.
2. Agency officials should avoid strict adherence to the organizational routines and

conventional wisdom of their agencies.
3. Officers must be truthful in all dealings with the public and with the agency.

Decisionmakers should comply with the established procedures, which are the single
most important source of accountability.

4. Decisionmakers should comply with the established procedures, which are the
single most important source of accountability.

5. Officials should avoid accomplishing organizational ends with means that violate
the law or undermine citizen trust in government. Warwick, The Ethics ofAdministra-
live Discretion, in PUBLIC DUTIES: THE MORAL OBLIGATIONS OF GOVERNMENT OF-
FICIALS 93 (J. Fleishman, L. Liebman & M. Moore eds. 1981). See also R. BELL, THE
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Of course, such procedural rights are not the only means by which
the people express their will in a democratic system. The people elect
legislators and executive officers to draft, enact and enforce public
laws. Such statutes very specifically direct federal agencies to imple-
ment general policies and courses of action,22 2 including federal devel-
opment projects on federal land in urban areas. A local community
exercising its full procedural rights can jeopardize these legislatively
directed projects. At this juncture, the federal agency decisionmaker
faces a dilemma. If he agrees to accommodate the local opinion, the
official risks project delay. In some cases, the process leads to debate so
intense and prolonged as to make completion of the legislative mandate
impossible.2 23 In confronting this dilemma, some officials choose to
provide only limited access to the decisionmaking process in order to
move forward with the project.

B. The Dilemma of Choice in Federal Land Use Decisions

Because of his conflicting responsibilities, the public sector deci-
sionmaker must analyze the values and interests at stake in all matters
with which he is concerned. In the area of land use control, the public
official's duty is even more difficult because of the nature of the social
values at issue.22 4 Any particular land use decision may involve eco-

CULTURE OF POLICY DELIBERATIONS (1985) (recommending a "legal culture" to con-
trol bureaucratic decisionmaking). See also S. BOK, LYING: MORAL CHOICE IN PUB-
LIC AND PRIVATE LIFE (1978).

222. See E. BARDACH, THE IMPLEMENTATION GAME: WHAT HAPPENS AFTER A
BILL BECOMES A LAW 98-147, 221-47 (1977) (discussing conflicts between public agen-
cies and special interest groups after Congress passes legislation).

223. Some argue that the mandate for "perfect planning" leads inevitably to paraly-
sis of agency action. Behan, RPA/NFMA-A Time to Punt, 79 J. FORESTRY 802
(1981). Others find that public involvement in land use planning processes takes deci-
sionmaking improperly away from experienced land managers and gives it to lawyers
and others who, together, lack common sense. Fairfax, RPA and the Forest Service, in
A CITIZEN'S GUIDE TO THE FOREST AND RANGELANDS RENEWABLE RESOURCES
PLANNING ACT 205 (WV. Shands ed. 1981).

224. See H. JONAS, THE IMPERATIVE OF RESPONSIBILITY: IN SEARCH OF AN
ETHIC FOR THE TECHNOLOGICAL AGE (1984); M. REIN, SOCIAL SCIENCE AND PUBLIC
POLICY 136-38 (1976); J. PETULA, AMERICAN ENVIRONMENTALISM: VALUES, TAC-
TICS, PRIORITIES (1980); Ezrahri, The Jensen Controversy: A Study in the Ethics and
Politics of Knowledge in Democracy, in CONTROVERSIES AND DECISIONS: THE SOCIAL
SCIENCES AND PUBLIC POLICY 149 (C. Frankel ed. 1976); Manheim, Ethical Issues in
Environmental Impact Assessment, 2 ENVTL. IMPACT ASSESSMENT REV. 315 (1981).
See also Humphrey & Buttel, The Sociology of the Growth/No-Growth Debate, in ENVI-
RONMENTAL POLICY FORMULATION: THE IMPACT OF VALUES, IDEOLOGY AND
STANDARDS 125 (D. Mann ed. 1981).
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logical and social welfare values, individual rights, aesthetics, historical
and cultural perspectives, and similar quality of life values. Due to the
complexity of these factors, the potential exists for the personal value
judgments of the public official to influence the shape of the ultimate
decision.

Reliance on the personal judgment of the public decisionmaker,
though problematic, is an accepted part of the governing process.
Analysis cannot go on forever and in the end a choice must be made.
Yet the requirement that the decisionmaker consider all reasonable op-
tions safeguards against abuse of discretion. This process which forces
an administrative officer to uncover alternatives arises from the as-
sumption that an open decisionmaking system will serve the public
good.

Responsible public decisionmakers may find an advantage in the
testing of logic which occurs in an open forum. Many public officers
recognize the need to be separated from illogical positions within their
agency. By extending participation in the decisionmaking process be-
yond the borders of his organization, the administrative official can
build confidence in the integrity of the system and in his own fairness
and responsibility as a decisionmaker.

VIII. THE POTENTIAL EFFECT OF A LOCAL GOVERNMENT'S
SKILLFUL NEGOTIATING EFFORT

Many federal agency officials attach great importance to their duty
as agency advocates. As stated in the introduction to this Article, the
advocacy role of public institutions, including federal agencies and lo-
cal governments, is an accepted part of our system of government. We
assume that this political haggling between the various units of govern-
ment leads to policy decisions which satisfy the public need. This sec-
tion attempts to identify the vulnerabilities of federal agencies in land
use controversies with local governments.

A. Negotiation as the Essence of Local Government-Federal
Agency Problem Solving

Local governments and federal agencies seldom resolve their con-
flicts in court or in a formal administrative proceeding. More com-
monly, negotiation resolves the controversy.225 In negotiations, federal

225. See G. BINGHAM, RESOLVING ENVIRONMENTAL DISPUTES: A DECADE OF

EXPERIENCE (1986); P. CULHANE, PUBLIC LANDS POLITICS: INTEREST GROUP IN-
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agencies may seek to influence the outcome of the negotiations by
claiming preemptive, authority under the supremacy clause, exclusive
legislation clause, or some other constitutional power.226 The presence
of federal power may create the perception that local governments are
incapable of stopping the federal government.

Those familiar with the art of negotiation,227 however, understand

FLUENCE ON THE FOREST SERVICE AND THE BUREAU OF LAND MANAGEMENT 22-29,
232-46 (1981).

226. E.g., United States v. McGee, 714 F.2d 607 (6th Cir. 1983); Jampoler, The
Navy as Neighbor, PROCEEDINGS U.S. NAVAL INST., Sept. 1982, at 51.

227. For a general discussion of the art of negotiation, see S. GOLDBERG, E. GREEN
& F. SANDER, DisPuTE RESOLUTION 19-89 (1985); R. KUHN, DEALMAKER: ALL THE
NEGOTIATING SKILLS AND SECRETS (1988); B. RAMUNDO, EFFECTIVE NEGOTIATION
(1984) (available from the National Law Center, The George Washington University);
Lowenthal, A General Theory of Negotiation Process, Strategy, and Behavior, 31 U.
KAN. L. REV. 69 (1982). There are several theories of negotiation. The two more
prominent, competitive negotiation and problem-solving negotiation, are compared in
Murray, Understanding Competing Theories of Negotiation, 2 NEGOTIATION J. 179
(1986). The problem-solving theory of negotiation is advocated in the book R. FISHER
& W. URY, GETTING TO YES (1981). Fisher and Ury describe a principled negotiation
process where issues are decided on their merits. The Fisher and Ury approach has five
basic themes.

1. Separate the people from the problem. The parties should see themselves as at-
tacking the problem, not each other.

2. Focus on interests not positions. A position is what the party wants. An interest
is why the party wants it. Focusing on interests may reveal mutual or complementary
interests that will make agreement possible.

3. Invent options for mutual gain. Even if the parties' interests differ, there may be
bargaining outcomes that will advance the interests of both.

4. Insist on objective criteria to govern the outcome.
5. Know your best alternative to a negotiated agreement. The reason you negotiate

with someone is to produce better results than you could obtain without negotiating
with that person. If you are unaware of what results you could obtain if the negotia-
tions are unsuccessful, you risk entering into an agreement that you would be better off
rejecting or rejecting an agreement that you would be better off entering into.

For other discussions of this problem-solving negotiation theory, see F. JANDT, WIN-
WIN NEGOTIATING: TURNING CONFLICT INTO AGREEMENT (1985); L. SUSSKIND & J.
CRUIKSHANK, BREAKING THE IMPASSE: CONSENSUAL APPROACHES TO RESOLVING
PUBLIC DISPUTES (1987); Byrnes, Applying Negotiating Theory to Real-Life Bargaining
Situations on the Municipal Level, 15 J. COLLECTIVE NEGOTIATION PUB. SECTOR 25
(1986); Menkel-Meadow, Toward Another View of Legal Negotiations: The Structure of
Problem Solving, 31 U.C.L.A. L. REV. 754 (1984); Straus, Collaborating to Under-
stand-Without Being a "Wimp," 2 NEGOTIATION J. 155 (1986).

Advocates of the competitive theory of negotiation assert that the Getting to Yes is
naive because it fails to acknowledge that the outcome of bargaining turns on the re-
spective ability of the parties to exert leverage. See White, The Pros and Cons of "Get-
ting to Yes," 34 J. LEGAL EDUC. 115 (1984). For the classic competitive or leverage-
centered theory of negotiation, see B. RAMUNDO, EFFECTIVE NEGOTIATION (1984); T.
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that a party's ability to gain an advantage over another is not always
directly related to the legal authority possessed by any one party.2 28 In
fact, a weaker party with an awareness and understanding of the con-
cepts of successful negotiation can gain the advantage over another.

Generally, a skillful negotiator is alert to any advantage which may
permit effective exploitation or defense.2 29 Of course, one such advan-
tage may be the effective use of legal process. For example, a threat to
use a judicial or an administrative dispute-resolution process2 30 may
lead to consensus. The point is that local governments may have cer-
tain situational opportunities which give them special advantage or lev-
erage in dealing with federal agencies.23 1 Although these advantages
do not guarantee the local government's success over the federal gov-

SCHELLING, THE STRATEGY OF CONFLICT (1960). For Fisher's rebuttal to the criti-
cism of Getting to Yes, see Fisher, Negotiating Power: Getting and Using Influence, 27
AM. BEHAV. SCI. 149 (1983).

Some students of negotiation theory suggest that negotiations between government
organizations traditionally lack adequate consideration of the needs of the citizens, who
are third parties to the negotiation process. See L. BACOW & M. WHEELER, ENVIRON-
MENTAL DISPUTE RESOLUTION 362 (1984); Bish, Intergovernmental Relations in the
United States, in INTERORGANIZATIONAL POLICY MAKING: LIMITS TO COORDINA-
TION AND CENTRAL CONTROL 19 (K. Hanf and F. Scharpf eds. 1978); Pollack,
Reimagining NEPA: Choices for Environments, 9 HARV. ENVTL. L. REV. 359 (1985).

For a review of negotiation in land development disputes, see T. SULLIVAN, RESOLV-
ING DEVELOPMENT DISPUTES THROUGH NEGOTIATIONS (1984); Forester, Planning in
the Face of Conflict: Negotiation and Mediation Strategies in Local Land Use Regula-
tion, 53 J. AM. PLAN A. 303 (1987). Participants in land use control disputes typically
view themselves in a competitive bargaining atmosphere, rather than engaged in prob-
lem-solving. See S. PLOTKIN, KEEP OUT: THE BATTLES FOR LAND USE CONTROL
(1986).

228. See Lax & Sebenius, Interests: The Measure of Negotiation, 2 NEGOTIATION J.
73 (1986); Susskind & McMahon, The Theory and Practice of Negotiated Rulemaking, 3
YALE J. ON REG. 133, 153-54 (1985).

229. X. FRASCOGNA & H. HETHERINGTON, NEGOTIATION STRATEGY FOR LAW-
YERS 11-26 (1984); Goleman, Influencing Others: Skills are Identified, N.Y. Times,
Feb. 18, 1986, at Cl, col. 1.

230. Administrative dispute resolution forums are becoming popular in resolving
land use disputes. G. BINGHAM, RESOLVING ENVIRONMENTAL DISPUTES: A DEC-
ADE OF EXPERIENCE (1985); Susskind and Ozawa, Mediated Negotiation in the Public
Sector: The Planner as Mediator, J. PLAN. EDUC. & RESEARCH, Aug. 1984, at 5. See
also Edwards, Alternative Dispute Resolution: Panacea or Anathema?, 99 HARV. L.
REV. 668 (1986); Eisenberg, Private Ordering Through Negotiation: Dispute-Settlement
and Rulemaking, 89 HARV. L. REV. 637 (1976).

231. For a discussion of the techniques and problems of power mobilization, see M.
DFVTSCH, THE RESOLUTION OF CONFLICT: CONSTRUCTIVE AND DESTRUCTIVE
PROCESSES (1973); J. HIMES, CONFLICT AND CONFLICT MANAGEMENT (1980); THE
SEARCH FOR COMMUNITY POWER (W. Hawley & F. Wirt eds. 1974).
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ernment, the local government's recognition and skillful use of leverage
increases its chances of a favorable result.2 32

In its simplest form, leverage is merely exploitable substantive or
procedural advantage. Special advantage or leverage exists when the
real or perceived cost of disagreement is so great that the party feeling
the disproportionate cost is more easily pressured into agreement.233

Obviously, the party with the harder facts is in a better bargaining situ-
ation because of the substantive advantage it enjoys. Strength can also
be derived from the process associated with the dialogue, including de-
velopments in the less formal communications between the parties, 34

and any tacit communication.2 35 Another advantage may simply be a

232. R. COBB & C. ELDER, PARTICIPATION IN AMERICAN POLITICS: THE DY-
NAMICS OF AGENDA-BUILDING (1972) (classic discussion of the public's influence on
"elite decisionmaking"). One author suggested that the absence of power is not neces-
sarily a limiting factor in a party's attempt to influence the outcome of a bargaining
situation.

The balance of political power does not necessarily dictate the outcome of informal
dispute resolution or consensus-building efforts. There are numerous ways that
less politically powerful groups can defend their interests and even dominate what
happens at the bargaining table. Coalitions among politically less powerful groups,
for example, can alter anticipated outcomes. Groups experienced in face-to-face
negotiation, even those with ostensibly less political power, can do surprisingly well
if they know how to present and argue effectively for their interests. Effective per-
suasion, solid information, and a battery of good ideas can equalize the power of all
parties in a dispute.

Susskind, Mediating Public Disputes, 1 NEGOTIATION J. 117, 118 (1985).
Of course, disputes in the public sector may be difficult to resolve because of the

diversity of issues and the impossibility of defining the public good. See H. RAIFFA,
THE ART AND SCIENCE OF NEGOTIATION 257-335 (1982).

233. See S. BACHARACH & E. LAWLER, BARGAINING, POWER, TACTICS AND
OUTCOMES (1981); B. RAMUNDO, EFFECTIVE NEGOTIATION (1984); Lax & Sebenius,
Interests: The Measure of Negotiation, 2 NEGOTIATION J. 73 (1986); Tedeschi & Do-
noma, Measures of Last Resort: Coercion and Aggression in Bargaining, in NEGOTIA-
TIONS, SOCIAL-PSYCHOLOGICAL PERSPECTIVES 213 (D. Druckman ed. 1977).

234. Bernard Ramundo suggests a global approach to negotiations, where the nego-
tiator uses every contact with the other side to further his position. "Chance" meetings
or contacts on other matters, give the negotiator an opportunity to probe the other
side's position and to "best orchestrate, manipulate, and exploit apprehension, uncer-
tainty and expectations." B. RAMUNDO, EFFECTIVE NEGOTIATION 66-67 (1984).

235. The skill of interpreting tacit communication is important for the successful
negotiator to expose the other side's true intentions or position. For a general discus-
sion of the practice and exposure of deception in society, see D. DRUCKMAN, R. Ro-
ZELLE & J. BAXTER, NONVERBAL COMMUNICATION: SURVEY, THEORY AND
RESEARCH (1982); P. EDMAN, TELLING LIES: CLUES TO DECEIT IN THE MARKET-
PLACE, POLITICS AND MARRIAGE (1985); J. WIEMANN & R. HARRISON, NONVERBAL
INTERACTION (1983); Thompson, Deception and the Concept of Behavioral Design, in
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disparity in the skill level of the respective negotiators.23 6 Similarly, a
negotiating misstep, such as a premature disclosure of information,
may present the other side with an opportunity for a more favorable
result.2 37 In summary, attention by a local government or federal
agency only on the facts or the merits will disadvantage that
organization.23 8

DECEPTION: PERSPECTIVES ON HUMAN AND NONHUMAN DECEIT 53 (R. Mitchell &
N. Thompson eds. 1986).

236. The personality, experience, training, and alertness of the negotiator have a
significant impact on the outcome of the bargaining process. See J. KOTTER, POWER
AND INFLUENCE 31-51 (1985); H. RAIFFA, THE ART AND SCIENCE OF NEGOTIATION

119-26 (1982); Fisher & Siegel, Evaluating Negotiation Behavior and Results: Can We
Identify What We Say We Know?, 36 CATH. U.L. REV. 395 (1987); Spector, Negotiation
as a Psychological Process, 21 J. CONFLICT RESOLUTION 607 (1977); Goleman, Influ-
encing Others: Skills are Identified, N.Y. Times, Feb. 18, 1986, at Cl, col. 1. The
teaching of negotiating skills to government and business leaders has become so popular
that educational computer software has emerged to help polish bargaining talents.
Sandberg-DiMent, How to Hone Negotiating Skills, N.Y. Times, Apr. 21, 1985, at F13,
col. 1. See also Thornton, Trial and Error: Courses Hone Government Lawyer's Skills,
Washington Post, Sept. 3, 1986, at A17, col. 2.

237. The study of negotiation as the practice of manipulation and advantage-seek-
Ing presents ethical dilemmas for the public sector negotiator. A public official may feel
a need to further the principles of democracy. In reality, however, the negotiator who is
always fair and open is at a disadvantage in the bargaining process. See text accompa-
nying note 209.

The facts of negotiating life are that puffing, exaggeration, misleading the other
side, and even lying are frequently encountered in the behavior of negotiators. The
heavy emphasis on the importance of the clever use of ploys in conducting negotia-
tions implies, at the very least, approval of the effort to distract, if not mislead, the
other side... The failure to note the low level of morality frequently... [encoun-
tered] at the bargaining table would create a gap in the preparation of the would-be
negotiator and leave him exposed in an area where ends tend to justify and dictate
the means.

B. RAMUNDO, EFFECTIVE NEGOTIATION 156 (1984). But see Lax & Stroud, Three
Ethical Issues in Negotiation, 2 NEGOTIATION J. 363 (1986).

Of course, the public official is always constrained in his use of deception by the
standards of conduct within the official's agency or organization. Recently, there has
been a greater effort within the federal government to establish higher standards of
personal conduct for public decisionmakers. If an official bargaining on behalf of a local
government is not inhibited by a similar code of conduct, there may be an imbalance at
the negotiating table. See A. NEELY, ETHICS-IN-GOVERNMENT LAWS: ARE THEY
Too "ETHICAL"? (1984). If the negotiator is a lawyer, the Code of Professional Re-
sponsibility influences his role in the negotiation process. Steele, Deceptive Negotiating
and High-Toned Morality, 39 VAND. L. REV. 1387 (1986).

238. One especially powerful tool of local governments is the discovery and ex-
ploitation of any federal agency action which is in violation of the agency's own rules
and regulations. See Raven-Hansen, Regulatory Estoppel. When Agencies Break Their
Own "Laws," 64 TEX. L. REV. 1 (1985). It is fairly common for cities to hire a Wash-
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B. Situational Opportunities Which Allow Local Governments to
Gain Negotiating Leverage Over Federal Agencies

1. Audience Scrutiny. In negotiations between local governments
and federal agencies, the size of the audience and its consequent scru-
tiny may affect federal agency decisionmaking2z 9 The larger the expo-
sure of the negotiations to outsiders, the greater the probability of the
federal official being inhibited in his actions. By using such tactics as a
press conference 40 or correspondence with key congressional repre-
sentatives, local governments may influence the outcome of the bar-
gaining."4 ' In addition, a local government may gain leverage by
combining allies. Thus, where other local governments, the state, or
special interest groups share a community's concerns, the federal
agency is forced to play to a larger audience and may be more concilia-
tory in its decisionmaking.

2. Careerism. Careerism, the desire of decisionmakers to advance
their careers by receiving high marks from their superiors, is a factor
that local government negotiators may use to their advantage.142 Ca-
reerism becomes a factor when the federal officer's conduct is exposed
to a larger audience which includes his superiors. The public official
whose career interests are thus engaged may react either by fighting
harder or by becoming reluctant to take chances to avoid fatal mis-
takes. The local government may gain an advantage if it exploits the

ington lobbyist to represent them in federal matters. Pelissero & England, State and
Local Governments' Washington "Reps": Lobbying Strategies and President Reagan's
New Federalism, 19 ST. & LOCAL GOV'T REV. 68 (1987).

239. See generally S. FRANTIZICH, WRITE YOUR CONGRESSMAN: CONSTITUENT
COMMUNICATIONS AND REPRESENTATION (1986); R. RIPLEY & G. FRANKLIN, CON-

GRESS, THE BUREAUCRACY, AND PUBLIC POLICY (1980); Forester, Questioning and
Organization Attention: Toward a Critical Theory of Planning and Administrative Prac-
tice, 13 AD. & Soc'Y 161 (1981). For an example of how much exposure a federal
agency decisionmaking process can receive, see L. BACOW & M. WHEELER, ENVIRON-
MENTAL DISPUTE RESOLUTION 195-247 (1984).

240. See D. GRABER, MASS MEDIA AND AMERICAN POLITICS (1980).
241. H. RAIFFA, THE ART AND SCIENCE OF NEGOTIATION 17 (1982). Audience

manipulation is a common tactic of negotiation. In most cases, it must be endured
because a reaction to it may be counterproductive. One defense, however, is to claim
bad faith because of the other party's attempts to bargain through pressure tactics
rather than on the merits. Further, negotiating positions can be hardened or scheduled
meetings rescheduled to demonstrate the counterproductiveness of a resort to this tac-
tic. See B. RAMUNDO, EFFECTIVE NEGOTIATION 169 (1984).

242. See generally, B. RAMUNDO, EFFECTIVE NEGOTIATION 59-62 (1984); J.
RUBIN & B. BROWN, THE SOCIAL PSYCHOLOGY OF BARGAINING AND NEGOTIATION
130 (1975).
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situation where the federal officer is inhibited by his exposure. By un-
derstanding careerism, a local government may gain an advantage by
contacting the federal decisionmaker's superior. This tactic may in-
duce favorable action in the negotiating process.

3. Linkage. An important advantage to a local government is the
opportunity to link a specific issue to another aspect of the relation-
ship.243 While many federal agencies are relatively independent, they
often must rely on the continuing support of local governments. For
example, in the area of land use control, federal agencies increasingly
depend on local governments to restrict private development near the
boundary of federal land. 2" These aspects of the local government-
federal agency relationship give local governments leverage in negotiat-
ing a reduction or elimination of development on federal property.

In a California case, a local government requested that a federal
agency comply with local building code regulations in the construction
of family housing on federal property. 45 The federal agency initially
refused to comply with the local ordinance, claiming immunity under
the Supremacy Clause. 46 However, the federal family housing project
depended on the local government approval of sewer hookups.2 47

When the community linked the issue of building code compliance
with the sewer hookup approval, the local government was able to ex-
ert considerable leverage over the federal decisionmakers.

4. Victim Role Playing. Often a less powerful party can turn its
weakness into a significant advantage. For example, the heavy-handed
use of federal power may be self-defeating when the local government
plays the role of the victim to an influential audience. 48 The key for

243. See R. COBB & C. ELDER, PARTICIPATION IN AMERICAN POLITICS: THE DY-
NAMICS OF AGENDA-BUILDING 112-24 (1972); Bacharach & Lawler, Power Dependence
and Power Paradoxes in Bargaining, 2 NEGOTIATION J. 167 (1986).

244. E.g., Hiscock, Protecting National Park System Buffer Zones: Existing, Pro-
posed, and Suggested Authority, 7 J. ENERGY L. & POL'Y 35 (1986); Keiter, On Protect-
ing the National Parks From the External Threats Dilemma, 20 LAND & WATER L.
REV. 355, 391-93 (1985); Pearlman & Waite, Controlling Land Use and Population
Growth Near Nuclear Power Plants, 27 WASH. U.J. URn & CONTEMP. L. 9 (1984);
Smollar, Bullet Train Seen Threat to Marine Base: Reports Say Route Would Disrupt
Training at Camp Pendleton, L.A. Times, Jan. 20, 1984, at 128, col. 1.

245. Jampoler, The Navy as Neighbor, PROCEEDINGS U.S. NAVAL INST., Sept.
1982, at 51.

246. Id.
247. Id.
248. See B. RAMUNDO, EFFECTIVE NEGOTIATION 41-42, 139-40 (1984). Defenses

to the victim-playing ploy are suggested in Kuechle, Negotiating With an Angry Public,
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local governments is to assure enough publicity to generate audience
pressure. The objective of victim role playing is to get the federal
agency to be especially accommodating of the local government's
needs.

5. Divide and Conquer. The federal government is especially sus-
ceptible to the exploitation of differences between federal agencies 249 or
between individuals within the agency. In such cases, a local gov-
ernment may gain leverage by recruiting allies from other agencies or
from individuals within the agency. This tactic is simplified by the
existence of disgruntled agency employees. As public organizations,
federal agencies are especially vulnerable to the cultivation of allies by
local governments.

CONCLUSION

Although it appears that federal agencies have exclusive control over
activities on federal property, there are legal, ethical, and political bar-
gaining factors which limit the discretion of federal decisionmakers.
These restrictions may be especially significant in those cases where
federal activities conflict with local community concerns. In many
such situations, federal law now directs federal land managers to recog-
nize and address conflicts with local governments. Moreover, the ethi-
cal posture of the particular federal officer, who may feel the need to be
democratic or fair, can play an important role in determining the
strength of the federal power.

Federal law and the ethical tendencies of the federal officer are only
two of many factors which may influence the final federal position. In
practice, federal agency land use decisions evolve from intra-agency

I NEGOTIATION J. 317 (1985). To counter the potential for public pressure through
victim role playing, many private and public agencies created public relations depart-
ments. See Hart, Public Relations for Public Approval, URBAN LAND, Feb. 1986, at 19;
Palmer, Uncle Sam's Ever-expanding P.R. Machine, Wall St. J., Jan. 10, 1985, at 26,
col. 3.

249. The tactic of pitting one federal agency against another is common where the
land use dispute involves environmental values. E.g., Fritiofson v. Alexander, 772 F.2d
1225, 1227-34, 1247 (5th Cir. 1985); Tarlock, The Endangered Species Act and Western
Water Rights, 20 LAND & WATER L. REV. 1 (1985).

250. See S. TAYLOR, MAKING BUREAUCRACIES THINK: THE ENVIRONMENTAL
IMPACT STATEMENT STRATEGY OF ADMINISTRATIVE REFORM 27-29, 93-166 (1984)
(discussing the impact on federal agency decisionmaking of the NEPA interdisciplinary
approach requirement). The divide and conquer ploy is discussed in B. RAMUNDO,
EFFECTIVE NEGOTIATION 171-73 (1984).
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and inter-organizational negotiations. In this bargaining arena, federal
agencies are extremely vulnerable to pressure from an outside special
interest group, such as a local government. The degree of influence
which a local government asserts over a federal agency is directly re-
lated to the local government's skillful exploitation of these federal
agency vulnerabilities.
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