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See generally The REINS 
Act: Unbridled Impediment to Regulation
Congress Considers Creating Independent Commission for Retrospective Rule Review

Separation of Powers Restoration Act of 2016: Hearing on H.R. 4768 
Before the Subcomm. on Regulatory Reform, Commercial and Antitrust Law of the H. Comm. on the 
Judiciary



CHICAGO-KENT LAW REVIEW

GOP lays out regulatory reform wish list

infra
Modernizing the Administrative Procedure Act



REGULATORY ACCOUNTABILITY ACT

A Regulatory Reform Bill That Everyone Should Like

See, e.g Regulatory ‘Reform’ That Is Anything But

The Misguided Regulatory Accountability Act

Progressive Community Opposes the Regulatory 
Accountability Act of 2017 (S. 951)

reprinted 
in Regulatory Accountability Act of 2013: Hearing on H.R. 2122 Before the Subcomm. on Regulatory 
Reform, Commercial & Antitrust Law of the H. Comm. on the Judiciary

2013 House Hearing



CHICAGO-KENT LAW REVIEW

Comments on H.R. 3010, the 
Regulatory Accountability Act of 2011 2011 Section Com-
ments on H.R. 3010

2014 Section Comments on S. 1029



REGULATORY ACCOUNTABILITY ACT

See 2013 House Hearing supra
See

Id.
Id.



CHICAGO-KENT LAW REVIEW

See 2013 House Hearing supra
See

See
See, e.g. Examining the Proper Role of Judicial Review in the Federal Regulatory Process: 

Hearing Before the Subcomm. on Regulatory Affairs & Fed. Mgmt. of the S. Comm. on Homeland Sec. 
& Governmental Affairs



REGULATORY ACCOUNTABILITY ACT

Id.

Id.
See, e.g.

Unorthodox Lawmaking, Unorthodox Rulemaking

supra supra
supra Regulatory Accountability Act reintroduced in House



CHICAGO-KENT LAW REVIEW

Portland Cement

2011 Section Comments on H.R. 3010 supra 2014 Section Comments on S. 1029
supra

supra
Anything but Moderate: The Senate Regulatory Accountability Act of 

2017

See
supra

See



REGULATORY ACCOUNTABILITY ACT

See

Dynamic Rulemaking

2014 Section Comments on S. 1029 supra

Rulemaking and the Guidance Exemption

See



CHICAGO-KENT LAW REVIEW

“Vacation” at Sea: Judicial Remedies and Equitable Discretion in 
Administrative Law

See
See

See Direct Final Rulemaking

2011 Section Comments on H.R. 3010 supra
supra

See supra
supra



REGULATORY ACCOUNTABILITY ACT

infra
2011 Section Comments on H.R. 3010 supra

See 2014 Section Comments on S. 1029 supra

See The Case for (Finally) Fixing the APA’s Definition of “Rule”
Rule Definition



CHICAGO-KENT LAW REVIEW

supra
Rule Definition supra

But see Rule Definition supra

Id.
supra

See U.S. Department of Agriculture’s 
Revocation of 40+-Year-Old Policy on Engaging in Notice-and-Comment Rulemaking

Compare Revisiting APA Section 553

with APA Revision, Continued



REGULATORY ACCOUNTABILITY ACT

A. Trial-Type Rulemaking 

See

reasonably

2014 Section Comments on S. 1029 supra



CHICAGO-KENT LAW REVIEW

2011 Section Comments on H.R. 3010 supra

 How the Supreme Court Derailed Formal Rulemaking



REGULATORY ACCOUNTABILITY ACT

hearing

in the record

without telling anyone

Barnett

See

See
Id.



CHICAGO-KENT LAW REVIEW

 notice-and-comment rulemaking

See, e.g. Dodd-Frank Act and National Bank Preemp-
tion: Much Ado About Nothing

The Dodd-Frank Act’s Expansion of State Authority to Protect Consumers of Financial 
Services

supra
See , supra

See also

See supra



REGULATORY ACCOUNTABILITY ACT

See, e.g. Requiring Formal Rulemaking is a Thinly Veiled Attempt to Halt 
Regulation

It’s Time to Remove 
the “Mossified” Procedures for FTC Rulemaking

A Good Effort, With One Glaring Flaw

See supra
See



CHICAGO-KENT LAW REVIEW

some

2011 Section Comments on H.R. 3010 supra

In Defense of Formal Rulemaking

Id.
Id.

only
See infra

supra

Id.



REGULATORY ACCOUNTABILITY ACT

according to them

See supra
See, e.g. APA at 65: Is Reform Needed to Create Jobs, Promote Economic Growth, and 

Reduce Costs?: Hearing Before the H. Comm. on the Judiciary, Subcomm. on Courts, Commercial and 
Administrative Law Formal 
Rulemaking and Judicial Review: Protecting Jobs and the Economy with Greater Regulatory Transpar-
ency and Accountability: Hearing Before the H. Comm. on the Judiciary, Subcomm. on Courts, Com-
mercial and Admin. Law

supra
See, e.g. Statement of the U.S. Chamber of Commerce on Hearing on Midnight Regulations: 

Examining Executive Branch Overreach

supra



CHICAGO-KENT LAW REVIEW

would

2014 Section Comments on S. 1029 supra

supra
supra

See generally

supra



REGULATORY ACCOUNTABILITY ACT

only

Home Box Office, Inc. v. FCC

Sierra Club v. Costle

Sierra Club
Home Box Office

supra supra

Id.



CHICAGO-KENT LAW REVIEW

major rule

administrative 

2011 Section Comments on H.R. 3010, supra

supra

See supra



REGULATORY ACCOUNTABILITY ACT

hearing

B. Required Findings and Analysis in Rulemaking 

See

Id.



CHICAGO-KENT LAW REVIEW

Id.

2011 Section Comments on H.R. 3010 supra
Id
Id Vermont Yankee Nuclear 

Power Corp. v. NRDC
Compare Some Thoughts on “Deossifying” the Rulemaking Process

with 
Testing the Ossification Thesis: An Empirical Examination of Federal Regulatory 

Volume and Speed, 1950–1990



REGULATORY ACCOUNTABILITY ACT

wants

2011 Section Comments on H.R. 3010 supra
See also

See 2011 Section Comments on H.R. 3010 supra



CHICAGO-KENT LAW REVIEW

statutes

including

supra supra
supra



REGULATORY ACCOUNTABILITY ACT

non-significant

2011 Section Comments on H.R. 3010 supra
See supra



CHICAGO-KENT LAW REVIEW

Most

See infra

procedural
Id



REGULATORY ACCOUNTABILITY ACT

See
Id.
Id.
Id.



CHICAGO-KENT LAW REVIEW

a. Background

See, e.g.

supra
See id.

Id f

See supra



REGULATORY ACCOUNTABILITY ACT

b. The RAA challenge 

Thomas

Judicial Review of Agency Benefit-Cost Analysis



CHICAGO-KENT LAW REVIEW

as such

supra
Id.
Id

supra

See supra

Regulatory Improvement Legislation: Risk Assessment, Cost-Benefit 
Analysis, and Judicial Review Con-
gress, Constitutional Moments, and the Cost-Benefit State

Constitutional Moments



REGULATORY ACCOUNTABILITY ACT

c. Some criticisms

See supra

as reported in

Id

See supra
See



CHICAGO-KENT LAW REVIEW

reasonably determine

adequately

Encino Motor Cars LLC v. Navarro

See supra

Id
Id
See, e.g. Cost-Justifying Regulations: Protecting Jobs and the Economy by Presidential and 

Judicial Review of Costs and Benefits: Hearing Before the H. Comm. on the Judiciary, Subcomm. on 
Courts, Commercial and Admin. Law

See generally Cost-Benefit Analysis and Arbitrariness Review
Arbitrariness



REGULATORY ACCOUNTABILITY ACT

See



CHICAGO-KENT LAW REVIEW

d. Academic perspectives

judicial review

See, e.g. Consti-
tutional Moments supra

Judicial Review of Regulatory Impact Analysis: Why Not the Best?

Id.
Id.
Id.



REGULATORY ACCOUNTABILITY ACT

in the record
Id.

See generally
2011 Section Comments on H.R. 3010 supra

, supra
Id.



CHICAGO-KENT LAW REVIEW

Cost-Benefit Analysis and the Judicial Role 

Michigan v. EPA

procedural

Statutory Rulemaking Considerations and Judicial Review of 
Regulatory Impact Analysis

Cost-Benefit Analysis and the Judicial Role

Id.
Id.

See also

supra
See, e.g A “Cost-Benefit State”? Reports of its Birth Have Been Greatly 

Exaggerated



REGULATORY ACCOUNTABILITY ACT

supra

The Regulatory Accountability Act, Or: How 
Progressives Learned to Stop Worrying and Love Cost-Benefit Analysis

supra
supra
supra



CHICAGO-KENT LAW REVIEW

Corrosion 
Proof Fittings v. EPA

Corrosion Proof

Id.

Corrosion Proof
Id.

supra
Id.
See, e.g. Arbitrariness supra

supra
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Corrosion Proof

See

See, e.g. New Alliance Emerges to Tighten 
Chemical Rules



CHICAGO-KENT LAW REVIEW

supra supra
See, e.g. Regulatory Accountability Act of 2011: Hearing on H.R. 3010 Before the H. Comm. 

on the Judiciary
supra

See, e.g. supra 
See supra

See id.

2011 Section Comments on H.R. 3010 supra



REGULATORY ACCOUNTABILITY ACT

Id.

Id.



CHICAGO-KENT LAW REVIEW

C. Scope of Review Provisions 

Chevron

Chevron Auer

Auer

See

See Scope of Review Legislation: The Lessons of 1995
Lessons of 1995

See
But see 2011 Section Comments on H.R. 3010 supra



REGULATORY ACCOUNTABILITY ACT

Auer

Seminole Rock Auer

Auer

Kisor v. Wilkie

Lessons of 1995 supra
Auer

See, e.g

Decker
Auer



CHICAGO-KENT LAW REVIEW

Auer

Auer
Auer

Kisor

Auer
Kisor

Kavanaugh: 3 Scalia Dissents Will Become Law of Land

Auer
See Examining the Proper Role of Judicial Review in the Federal Regulatory Process: Hear-

ing Before the Subcomm. on Regulatory Affairs and Fed. Mgmt. of the S. Comm. on Homeland Sec. & 
Governmental Affairs See also supra

Auer and the Incentives Issue

The Self-Delegation False Alarm: Analyzing  Deference’s Effect on 
Agency Rules

See, e.g. Reflections on : The Past, Present, and Future 
of Deference to Agency Regulatory Interpretations

. 2014 Section Comments on S. 1029 supra



REGULATORY ACCOUNTABILITY ACT

Auer

Auer

Auer

Auer

Auer

Skidmore v. Swift & Co.

Id See

Cf
Chevron



CHICAGO-KENT LAW REVIEW

Skidmore

Skidmore

Skidmore
Skidmore

Skidmore
Skidmore

Skidmore

Skidmore

Skidmore

Id.
2014 Section Comments on S. 1029 supra

Skidmore
See

Skidmore

such as
supra

See
Skidmore Judicial Review of Statutory Issues Outside of

in

In Search of the Modern
Standard



REGULATORY ACCOUNTABILITY ACT

United 
States v. Texas

Auer

interpreta-
tions

Auer

a. Clarification? 

aff’g by equally divided Court



CHICAGO-KENT LAW REVIEW

less
Chevron

Skidmore

Universal Camera Corp. v. NLRB.

Consolidated Edison Co. v. NLRB

Labor Board Columbian Enameling & 
Stamping Co

supporting
against

supra

Id.
See Universal Camera



REGULATORY ACCOUNTABILITY ACT

less
same

Universal Camera

supra

See, e.g Universal Camera

id

id.



CHICAGO-KENT LAW REVIEW

post-APA

pre-APA

Consolidated 
Edison Universal Camera

Columbian Enameling

Consolidated Edison

Allentown Mack Sales & Service, Inc. v. NLRB
supra

Universal Camera

Chen v. Mukasey



REGULATORY ACCOUNTABILITY ACT

Consolidated Edison

b. High-impact rules

See

See supra

See also supra



CHICAGO-KENT LAW REVIEW

Ass’n of Data Processing Service Organizations v. Board of Governors

every one
Data Processing

Data Processing

Id
See, e.g.



REGULATORY ACCOUNTABILITY ACT

deny

should

See, e.g. In re

Gartside
Consolidated Bearings

Gartside Armstrong 
Bros. Tool Co. v. United States

See

See 



CHICAGO-KENT LAW REVIEW

should 

See generally Super Deference, the 
Science Obsession, and Judicial Review as Translation of Agency Science

See 
id

,

Corrosion Proof Fittings v. EPA

opinion



REGULATORY ACCOUNTABILITY ACT

not
not

See, e.g.

Administrative Procedure Legislation in 1946 and 1996: Should We Be 
Jubilant at This Jubilee? Jubilee

Chairman’s Message



CHICAGO-KENT LAW REVIEW

Id.
Id.
Id.
Id.
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believe

their

not

The Politics of Regulatory Reform

See, e.g.  What Trump has undone

GOP rolled back 14 of 15 Obama rules using Congressional Review Act

See generally Regulatory Reform—The Game Has Changed

Bannon vows a daily fight for ‘deconstruction of the adminis-
trative state’



CHICAGO-KENT LAW REVIEW

Auer

See

See generally Foreword: 1930’s Redux: The Administrative State Under 
Siege

See, e.g. The 
Regulatory Accountability Act Is a Model of Bipartisan Reform

See, e.g.

Congressional Polarization: Terminal Constitutional Dysfunction?
Polarization in Congress has risen sharply. 

Where is it going next?



REGULATORY ACCOUNTABILITY ACT

supra
supra

The Dangers of 
Legislating Based on Mythology: The Serious Risks Posed by the Anti-Regulatory Agenda of the 115th 
Congress and the Trump Administration

See Regulatory Accountability Act Introduced With New Twist

See supra
supra



CHICAGO-KENT LAW REVIEW

See Jubilee supra
See

Warren’s Bill 
Presents Progressive Vision for Rulemaking Reform

supra See also The
Future of Regulatory Reform—A Review and Critique of Two Proposals
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