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The subject of Bomrd turnover is often a patnful matter. A directorship is
not a type of civil service appoinument. li should nod become a sinecure, bul
it is mot easy 1o dislodge a long-term director. There are important beneffits
to a company from having members whose longevity provides a wealth of
background and experience with the company —sometimes in of thai
of the current top management. Yet, there is danger that long-time directors
become so accustomead (o the existing way of doing business that they viscerally
oppose innovation on the oldest bureancratic grounds: “We have never done
it that way, ™ Also, the needs of a company may change—with shifis in its
markets, product line, regulatory status, and external enviranment,

John Gardner suggests that board members be limited in their length of
service, perhaps (o two nonconsecutive five-year terms. The point of the com-
pulsary turnover i not to deal with the age factor, although it would be less
likely to arise. Rather, it would be a way of bringing different people with resh
approaches to the proceedings in the boandroom. ™ At present, the average
retirement age for outside directors is 70 and that for inside directors is 68.

In represeniting the inferests of the sharehalders, directors need (o exercise
expectal discretion and independence in dealing with unsolicited tender affers.
The hostile tender often presents a situation in which the interests of the
management of the target company may diverge from (hose of the shareholders.
Common sense lells us that the usual reaction of exisling management s (@
oppose the effonts of outsiders to take over control of “their” company. Such
action may deprive sharcholders of the appartunity to s¢ll their stock at a
premium above the current market value Leech and Mundheim warn that direc-
tors may be personally liable under certain circumstances if they acquiesce in
improper attacks on tender offers. ® The much maligned “golden parachuwies™
(financially protecting senior officers from the adverse effecis of a takeover)
can be a way of dealing with this problem. However, these special provisions
alio tend o insulate management from the day-to-day concern over shareholder
interesis. "

There are imporiant reasons, however, for resisting some takeover efforis.
For example, the price offered, even though at a premium above markeq, may
be inadequate. Resistance may result in a higher offer, either from the same
source or from another. Also, the ofTferer may be considered a potential looter
or someone who would mismanage the company. i is also possible that the
tender price is attractive only in the light of a temporarily depressed stock
market.

Mareover, the offer may be of a coercive (fe, two-tiered) nature. That is,
only a portion of the company’s stock would be purchased at a high price
Subsequent sellers would receive much lower amounts. Often karge institutional
investors sell on the first “tier, ™ while small stockholders wind up getting much
lower prices on the second “tier™ of sales.

It is difficult for outside directors to monitar management decisions, to fight
tender offers, and to make informed decisions. Lesch and Mundheim have pro-

porsed that corporate boards should establish special commitiees of oulside
directors whose major function would be to determine whether continuation
of the opposition to a given tender offer makes sense They caution that such
 commitiee should avoid being drawn into any separale negotiations with the
offerer. *

The federal povernmeni should avoid increasing its role in corporate
fakeovers or other axpects of corporate governance. The long and intriguing
history of government invalvement in making business decisions does nol pro-
vide an inspiring basis fior expanding the role of the federal governmenit in cor-
porate governance Whether that intervention is made by the judicial, legislative,
or executive branch, government regulation often does more harm than good. ®

In recent years, we have painfully and repeatedly learned abowt “govern-
rmend failure, * That is, the presence of some shorcoming in the private business
system (ofien called “market fatlure”™) is not suffictent cause for government
intervention. Siudy afier study shows that much government regulation fre-
quently fails (o meet the most elementary benefit-cost test,

Moreover, another lesson (rom recent econgmic history is thal government
intervention begeis more government interveniion. In the present situation,
for example, if government should Hmit defensive maneuvers by company
managements, that would tilt the balance of power in takeover battles. Invar-
iably, It would lead to pleas to restrict offensive actions of the corporate ralders
{and vice versa).

Swrely it is legitimate for well-financed groups of imvestors to attempt hostile
takeovers of privale companies. S0, oo, resistance by the targel company’s
board of directors may be perfectly proper. To ascribe the public interest 1o
just one side of the controversy is (o ignore the fundamental role of competi-
tion in the marketplace.

No compelling case haz yet been made for govermamenl [Rierveniion in
corporaie fokeover baliles—aon bahalf of either side,

The visceral instinct of many is (0 urge the federal government w0 “do
something. ™ But no compelling case has yet been made for government inter-
vention in corporate takeover battles—aon behalf of enther ide. Given the many
instances of costly and counterproductive government intervention, the best
advice to Congress and to the regulators may be: “Don't do something foolish. ™

B. A Look to the Fulore

A prowing array of external forces impinges on the conlemporary corpora-
tion. Some of these factors are financial and economic, focusing on the tradi-
tional functions of business enterprise. Others are social and political, deal-
ing with business responses (o other isswes. Together, these influences will likely
produce significant further changes in the composition of corporaie boands
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